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STATEMENT OF QUESTIONS PRESENTED 

1. The question is whether there was sufficient evidence v 
of negligence to go to the jury in this, a personal 
injury, case in which the Court direct a verdict. 

2. The second question is whether, under the circum¬ 
stances, the Court should not have submitted this case 
to the jury and if the jury found for the plaintiffs 
and the Court did not agree, then for the Court to 
have set aside the verdict on a motion for judgment 
non obstante veredicto. 
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No. 11419 


Cabl N. Peigh, Buel C. Griffin and Omab A. Safly 

Appellants 

vs. 

The Baltimore and Ohio Railroad Company 

Appellee 


Appeal from the United States District Court 
for the District of Columbia 

BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

Jurisdiction of this Court is based on Section 1291 of 
Title 28, United States Code since this is an appeal from 
the United States District Court for the District of 
Columbia. 

STATEMENT OF THE CASE 

This was an action brought in the Court below by 
Carl N. Peigh, Buel C. Griffin and Omar A. Safly against 
Appellee, The Baltimore and Ohio Railroad Company, 
alleging negligence which resulted in injury to all three 
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appellants. Injuries have not been covered in the Joint 
Appendix; it is thought sufficient for the purpose of this 
Appeal to state that Carl N. Peigh was injured, but not 
permanently; Buel C. Griffin was injured, but not perma¬ 
nently; Omar A. Safly was severely and permanently 
injured. 

On the night of July 31, 1948, appellant Griffin, driving 
appellant Safly’s automobile, with appellant Peigh and 
appellant Safly as passengers was proceeding in a west¬ 
erly direction on “K” Street, Northwest, in the District 
of Columbia. The evidence indicates that it was rain¬ 
ing, or had been raining, and there was fog; and that 
while traveling along “K” Street, suddenly there ap¬ 
peared in front of the driver, Griffin, a boxcar, said box¬ 
car being under the control of appellee, parked in the 
center of the street. Appellants say that the boxcar was 
not visibly lighted; that appellant Griffin attempted to 
turn to the left and applied his brakes, but was unable 
to avoid striking the boxcar, which collision resulted in 
injuries to appellants for which they claim damages. 

Testimony adduced varied widely as to the condition 
of the weather; as to the condition and whether there 
were actually lights or reflectors on the boxcar; as to 
whether Buel C. Griffin, the driver of the automobile, was 
under the influence of intoxicating liquor; and whether 
the boxcar was lawfully parked by the Baltimore and 
Ohio Railroad Company, there being ample evidence that 
there was sufficient space to park the same in the freight 
yard; and whether the parking of the boxcar was in 
violation of Section 4 of the Police Regulations promul¬ 
gated by the Commissioners of the District of Columbia 
in force and effect July 31, 1948 (App. 63) as follows: 
“Nor shall such train, locomotive, car, or cars, be parked, 
or stored, on a street for an unreasonable time. ,, 




Police Regulations of the District of Columbia in force 

and effect July 31, 1948, Article 25, Section 4, Page 129, 

“• • •, nor shall such train, locomotive, car, or cars, be 

parked, or stored, on a street for an unreasonable time, 

• • • » 

STATEMENT OF POINTS 

' ' ' I 

(a) The Court committed error when it found as a mat¬ 
ter of law that the boxcar of appellee was parked 
on the street by reason of an easement and that it 
was not there in violation of the Police Regulations 
of the District of Columbia. 

, i 

x I 

(b) The Court erred in not submitting the question to 
the jury as to whether the boxcar of appellee was 
parked in violation of Police Regulations of the 
District of Columbia, that is, more than a reason¬ 
able time; and if that fact was a proximate cause 
of the collision and injuries sustained by appellants. 

(c) The Court erred in not submitting the following 
question to the jury: Did the boxcar have lights 
thereon or reflectors, and if it did were they prop¬ 
erly placed? 

(d) The Court erred in not submitting to the jury the 
question: Was appellant Griffin under the influence -j 
of alcohol, and if so, to such a degree as to have 
been a contributory factor to the accident, and did 
Appellant Peigh have knowledge that Appellant 
Griffin was under the influence of alcohol, if the 
jury found that he was? 

(e) The Court erred in not submitting the question to 
the jury concerning the condition of the weather; 
the condition of visibility; the operation and speed 
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of appellants automobile; that is to say, was appel¬ 
lant Griffin operating the automobile properly under 
the conditions then and there existing! 

SUMMARY OF ARGUMENT 

It is appellants’ contention that nnder the law, a rail¬ 
road company operating over a public street has no right 
to park a boxcar on the street to endanger others, if 
there is room to park it in a depot, station, or yard; and 
if they do park it and obstruct the public street, that is 
negligence. 

Appellants further contend that if it is necessary in 
the operation of their business for a railroad company 
to park a boxcar on public streets then, under the Police 
Regulations of the District of Columbia, it can only be 
parked there for a reasonable time, and the question, of 
what is a reasonable time? is one for the jury to decide. 

It is appellants’ view that if a railroad company leaves 
a boxcar on a public thoroughfare, then it must be prop¬ 
erly and adequately marked with lights and reflectors, 
properly placed, to warn the public of its position; and 
that in view of the wide discrepancy and testimony as to 
the lights and reflectors on the parked boxcar in question, 
that it raised a question of fact to be presented to the 
jury, namely, was the boxcar lighted and marked and, if 
so, was it properly done? 

It is appellants’ contention that in view of the testi¬ 
mony concerning how much alcohol, if any, appellant 
Griffin had consumed, that it presented a question of fact 
to be submitted to the jury. Was appellant Griffin under 
the influence of alcohol and, if so, did it contribute to the 
happening of the accident, and did appellant Peigh have 
knowledge of appellant Griffin’s condition? 
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It is contended by appellants that in view of the vari¬ 
ance in testimony as to the conditions of Hie weather and 
the conditions of visibility, and the only testimony con¬ 
cerning the speed of appellants’ automobile was that it 
was traveling between 20 to 25 miles per hour, that this 
presented a question of fact to be submitted to the jury. 
Was appellant Griffin driving with due regard to the con¬ 
ditions of the weather, visibility and road surface and 
other factors then and there existing? 

Appellants believe that all of the above questions 
should have been submitted to the jury for its determine 
Hon, and if the jury brought in a verdict for the plaintiff 
and the Court felt that it was contrary to the evidence, 
then it would have been the Court’s duty to set aside 
the verdict on a motion for a judgment non obstante 
veredicto; then after this Court reviewed the matter, if 
it affirmed, the case would have been ended; if the jury 
had found for the defendant, the case would have been 
ended; and if this Court reversed, the plaintiff would 
have a judgment which could be reinstated and thus an¬ 
other trial would have been avoided. 

ARGUMENT 

(a & b) The negligence claimed by appellants is that 
appellee left parked in the middle of the street a boxcar 
in violation of Police Regulations of the District of Co¬ 
lumbia, and if the violation of such regulation is held 
not to be negligence per se, then it constituted common 
law negligence, there being ample space to park this box¬ 
car off the street in the freight yard as indicated by Hie 
testimony of Ellis T. Underwood, a witness for appellee 
(App. 66), and it further appearing that the car was 
parked on Friday, July 30th, 1948, (App. 79). The acci¬ 
dent occurred on the 31st, and the car still remained 
there unHl Monday, August 2nd, 1948; and that the 
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~ freight yard would accommodate forty-eight (48) cars 
(App. 80) without leaving any on the street; and that 
on the days in question there was no unusual amount 
of traffic, but about the usual number of cars, 35 or 40 
(App. 78). 

This Court established many years ago the rights of 
railroad companies in their use of the public streets 
(Nietzey v. Railroad Company, 5 Mackey 34, 16 App. 
D. C., Page 42), this Court said, “the proper place for 
cars when not in use is the depot, station, or yard of 
the company, and the proper place to unload freight is 
the freight station. It has no right, therefore, to encum¬ 
ber the street with cars and to leave them there when 
not in use. That is unauthorized occupation of a 
highway.” 

The same principle was laid down in Railroad Com¬ 
pany v. Fitzgerald, 2 App. D. C. 501, Page 519, “what 
the legislative power has given to the company, which in¬ 
dividuals have by common law, the right of transit over 
certain streets of the city . . ., substantially that, and 
nothing more.” 

In addition, Section 4 of the Police Regulations of the 
District of Columbia in force and effect July 31, 1948 
provide (App. 63) “nor shall such train, locomotive, car, 
« or cars be parked, or stored, on a street for an unreason¬ 
able time.” This car was parked on the street on July 
30th and had not been unloaded on the morning of Au¬ 
gust 2nd. Another car, namely, a New Haven car, had 
' been placed on the Chestnut Farm Dairy siding after 
the arrival of the particular car involved in the accident 
The New Haven car (App. 79) arrived in the yard on the 
! 31st and was immediately put on the Chestnut Farm 
Dairy siding. Both cars were consigned to Chestnut 
Farm Dairy (App. 77). It is appellants’ contention that 
the question, was this car parked for an unreasonable 


7 


length of time in violation of Police Regulations? was a 
question of fact for the jury. Was it negligence to leave 
the highway blocked, or obstructed? This was a question 
of fact for the jury to decide. 

Appellants contend that the Court’s finding (App. 91) 
“certainly on the legal proposition of an easement, it 
had a measure of right to be in the position that it was” 
is contrary to the law and the above-cited cases, and per¬ 
mitted violation of the Police Regulations cited above. 

(c) Was the boxcar lighted and marked, or if lighted 
and marked, was it suffciently lighted to give timely 
warning to approaching traffic? Appellant Griffin testified 
(App. 15): 

Q. Now, as you were coming down the street where were 
you observing as you were driving? 

A. I was looking straight ahead of me. 

Q. What did you see with reference to lights or any¬ 
thing of that kind on the street? 

A. I didn’t see any lights. 

Q. Were there any lights in front of you? 

A. No, sir; I never seen any. 

Q. When did this box car first appear to you? 

A. About 30 or 35 feet, I think. 

Q. Were there any lights on the boxcar to indicate it? 

A. I didn’t observe any, sir. 

Q. What beam of light from your automobile were you 
traveling on? The high beam or the low beam? 

A. Low beam. 

Q. Could you tell us how high from the ground your 
low beam light would show an object? Sow high 
above the ground? Such as a reflector or red light? 
A. At what distance? 

Q. Well, say 50 feet in front of you or 75 feet in front 
of you. How high above the ground would your 
lights hit an object like a reflector? 
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A. Three, three and a half feet 

Q And you had the low-beam lights on at that time! 

A. Yes, sir. 

Mrs. Caroline L. Tinsman, a totally disinterested wit¬ 
ness, testified regarding the lights (App. 29): 

Q. Now, did you observe this boxcar with reference 
to whether or not it had any lights or markings 
on it? 

A. There was a reflector on it, but no lights that I 
could see. 

Q. And you looked the car over? 

A. Well, I didn’t actually look for a light, but there 
was no other light that you could see but the re¬ 
flector. 

(App. 30): 

Q. Now, on this particular car where was that re¬ 
flector? 

A. On the right-hand side. 

Q. Well, now, I am 6 feet talk You point out on me 
some portion of my body that you think would rep¬ 
resent the height that that reflector was from the 
ground. 

A. Well, I would say about like this (indicating). 

Q. Is that the top or bottom of the reflector? 

A. Well, that would be the bottom of it 

Q. The bottom of the reflector, and the balance of it 
would extend up 18 inches, which would make it 
about level with my shoulders? 

A. I believe so. 

Dorothy Machotka, another disinterested witness, testi¬ 
fied regarding the lights (App. 32): 

Q. Did you observe this boxcar with reference to whether 
or not there were lights or reflectors or anything 
on it? 




A. There was a reflector on the right-hand side of the- 
railroad car. 

Q. The right-hand side of the car? 

A. Yes, sir. 

Q. Now, could you tell us how high from the ground 
that reflector was? At the bottom or middle or top 
of the car? 

A. It was at the bottom of the car, about 4 feet from 
the ground. 

Q. About 4 feet from the ground? 

A. Yes, sir. * 

Q. Up on the car. "Was that the bottom of the reflector 
that was about 4 feet from the ground? 

A. Yes, sir; I would say so. 

Carl N. Peigh, one of the appellants (App. 40) testified 

with reference to the lights or reflectors, as follows: 

Q. Were you looking straight ahead down the street 
all the time? 

A. Yes, sir. 

Q. Were there any lights or reflectors within your 
vision? 

A. None that I could see, and IVe got 20-20 vision, 
which they say is tops. 

Q. And you were looking straight ahead? 

A. That’s correct 

Q. And you saw no light or reflector or anything in 
front of you? 

A. No. 

The appellant, Safly, (App. 47) testified as follows: 

Q. Did you see what the object was that you came in 
collision with? 

A. No. 

Q. Never at any time? 

A. Never at any time. 
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Q. So, of your own knowledge, that is other than what 
somebody told yon, do yon have any knowledge con¬ 
cerning what else was involved in the collision? 

No. 

Did yon ever at any time see the object with which 
yon came into collision? 


Yon are not able to say there were any lights or 
reflectors involved? 

I saw none. 

At least yon saw nothing? 

That is right 
Prior to the collision? 

That is right 

Robert Machotka, a disinterested witness, had this to 
j with reference to lights (App. 55): 

Had yon observed this boxcar prior to the accident? 
Yes. 

What was it that yon observed? 

There was bnt one reflector on the box car. 

Where was that? 

Close to the right corner as yon were approaching. 
What was its position on the right corner as to its 
elevation? 

A. Pd say four or five feet from the ground. 

Officer Ogle in his direct testimony placed a reflector 
and red light on the right side of the boxcar. He was 
asked (App. 70): 

Q. Do yonr notes indicate anything abont the presence 
of a reflector or a light sneh as is shown on the 
picture here on the back of this boxcar? 

A. They indicate there was a reflector and red light on 
the right side of the boxcar. 



Officer Bixler (App. 73) in answer to a question about 
a reflector and light on the boxcar on direct examination 
likewise stated that there was a reflector and red light 
on the right side of the boxcar. His answer was, “Yes, 
we made a note of that at the time—that there was a 
reflector and red light on the right side of the boxcar 


What did William Davis, Appellee’s own witness, say 

abont the light! (App. 88-89). 

Q. Is this the light that yoo. say was bnrning on the 
rear of the car! 

A. Yes, sir, and I called the Officer’s attention to it. I 
said, “Yes, there’s a light on there.” I said, “There 
it is over there.” He said, “Well, I hadn’t seen that 
light myself.” 

Q. Who said this! 

A. The Officer. 

Q. The Officer! 

A. Yes, Sir. 


BY MB. CLARK: 

Q. Yon mean when yon got there the Police Officers 
were there! 

A Yes, sir. 

Q. And yon pointed ont the light hanging on the corner 
to the Police Officer! 

A I called his attention to it. 

Q. Yes! 

A Yes, sir. 

Q. And he told yon he had not seen it himself np to 
that time! 

A At that time, becanse he was checking on things. 




Q. He was around there looking, investigating to see 
what had happened, and so forth? 

A. Yes, and I was looking, too. I was looking to see 
whether there was a light on the boxcar or not 
Q. And yon had to look around to be sure it was bum- 


A. Yes, sir. 

Q. And the Police Officer had not noitced it was on there 
until that time, had he? 

A. Not at that time until I called his attention. Then 
he looked. He said, “Yes, I hadn’t seen that light 
myself.” At that time he hadn’t 

(Appellee’s Exhibit 6A). 

From the foregoing testimony it is apparent that 
there was an extreme difference of opinion concerning, 
L Whether there was a light on the boxcar visible from 
the approach side or visible at alL 2. Whether there 
was a reflector so placed on the approach side of the 
boxcar as to make it visible to an automobile driver, that 
is to say, if there was a reflector or light on the end of 
the boxcar, was it placed in a position so high from the 
ground as to not properly reflect in the headlights of 
an approaching car? These are questions of fact which 
should have been passed upon by the jury rather than 
decided by the Trial Court as was done. 

(d) Appellants believe that it was a question of fact 
for the jury to decide as to whether or not Appellant 
Griffin, the driver of the automobile, was under the in¬ 
fluence of alcohol. It was his testimony that he had a 
glass of beer at the time the keg was open (App. 27) 
just before noon and that he had one beer at the Key¬ 
hole Cafe (App. 12), and it was the testimony of Caroline 
L. Tinsman that she detected no alcohol on the breath of 
appellant Peigh, (App. 31) and appellant Peigh testified 
that appellant Griffin had one beer at the Keyhole Cafe 
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(App. 39) and that appellant Griffin was perfectly sober 
(App. 41) and the medical reports, a part of the official 
record of the United States Naval Hospital, Bethesda, 
Maryland, indicate (App. 44) that neither appellants Peigh 
nor Griffin were intoxicated. Appellant Safly testified 
(App. 48) that he believed Griffin had one beer at; the Key¬ 
hole Cafe and Dr. Walter William Ledyard testified that 
when he examined Peigh and Griffin he saw no evidence to 
suggest intoxication (App. 51) and that he found no evi¬ 
dence to suggest that Appellant Safly was not sober (App. 
50). The witness, Robert G. Machotka, testified (App. 57) 
that he was very dose to appellants, the occupants of 
the automobile, and he obviously thought that Griffin was 
Safly. He stated “I was very close to them, I tried to 
help Mr. Safly, he was the driver, I noticed no trace of 
alcohol either on the person or on the breath.” In reply 
to a question, he stated that he had not noticed the odor 
of any alcohol on any of the occupants of the car. The 
only testimony to the contrary was offered by Police 
Officer Ogle (App. 70) in which he stated he remembered 
that there was an odor on the driver’s breath. He could 
not say about the others for sure; and the testimony of 
Police Officer Bixler in which Officer Bixler asked appel¬ 
lant Griffin how much he, Griffin, had to drink and 
Griffin said he had two beers and one shot (App. 73). 

j- 

It is respectfully submitted that the above testimony 
presented a question of fact for the jury to Idetermine 
as to whether the driver and the other appellants were 
under the influence of alcohol and whether alcohol had 
anything to do with the happening of this accident, not 
for the Court to find as it did “That the appellant Griffin 
was suffering from the effects of being under the in¬ 
fluence of alcohol to a degree” (App. 99). . | 


(e) The only testimony in this case as to speed places 
the same throughout the record at 20 to 25 miles per 




7 

'vvV'k 






£7 


• 7 ; 

m 

ill 


^ i 

i • 

. 

■ \ • .Cj v v '• 

jr wWto 


SH 

iSi# : 


7 


m 


l.s— si.. 






14 


hour. The Court’s finding that the car was being driven 
in excels of 25 miles, the required speed for this area 
in the District of Columbia, was wholly without basis 
from the testimony and in any event amounted to the 
Court substituting its judgment for the jury’s as to 
the speed of appellants’ automobile (App. 94). It was 
the jury’s function to find as a fact the speed of appel¬ 
lants’ automobile and whether it caused or contributed 
to the accident in question (App. 95). 

"What was the condition of visibility? The official rec¬ 
ord of the United States Weather Bureau indicated that 
on or about the time of the happening of this accident 
it was raining. (Appellants’ exhibit No. 7.). It was 
the testimony of appellant Griffin that he thought 
there was fog (App. 16). Appellant Peigh testified (App. 
39) that they had to run through the rain to get to the 
car; and appellant Safly testified that it was raining 
(App. 46); and Officer Ogle testified (App. 71): 

Q. Do you recall whether it was foggy or not? 

A. I recall that when we entered “K” Street and started 
under the Freeway that it was very difficult to see 
far ahead of you. Whether it was foggy or not I 
could not say. 

Q. It was very difficult to see far down the street? 

A. Yes, sir. 

Officer Bixler testified (App. 72) that they measured 
from the end of this boxcar to the nearest street lamp 
which was 100 feet east and that the lamp was on the 
south side of the street, and he testified (App. 74) that 
it was a dark night and raining and it was cloudy and 
wet. 

From this testimony, appellants contend that it was 
for the jury to decide whether appellant Griffin was oper¬ 
ating the automobile in a proper manner with due regard 
to the conditions then and there prevailing and for the 



jury to decide whether he should have suspected an un¬ 
marked boxcar to be setting in the middle of the street, 
not for the Court to determine as it did, that the weather j ! 
conditions should give evidence to him (the driver) that j ! 
he should have reduced the speed to compensate for 
the increased hazards which the weather produced (App. ! 
93). 

3 I |' 

Appellant Griffin had no reason to suppose that a box- * i 

car would be left setting in the left-hand side of the 
right* lane of traffic with a 13 foot clearance between it 
and a line of boxcars to its right as shown by appellee’s 
Exhibit No. 6. From this photograph it would appear to 
one approaching this condition on the highway from the 
rear that to the right of the Pennsylvania boxcar in- | 
volved in the collision there was a solid walL 

It is submitted that there were sufficient questions of ! 
fact to go to the jury and, accordingly, the motion for a 
directed verdict should not have been granted. 

Under Buie 50 of the Federal Buies of Civil Pro¬ 
cedure, ample provision is made for the setting aside of 
a verdict by the Trial Court in a case where, in the opin¬ 
ion of the Trial Court, this should be done. It is respect¬ 
fully submitted that justice would have been better served 
if the Trial Court had submitted this case to the jury 
and then to have exercised its right under Buie 50 to 
enter a judgment non obstante veredicto, if the plaintiff 
received a verdict This would have permitted this Court 
either to sustain such action or to reverse same. If the 
Appellate Court sustained the action of the lower court | 
in granting the motion, the case would be thus terminated. 

In the event of a reversal, the verdict could be reinstated, 
and thus avoid the necessity of a new trial involving 
time and expense to all concerned. The jury might have 


found for the defendant also ending the case. 
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CONCLUSION 

Considering the above, it appears to appellants that the 
negligence of the defendant was definitely a question of 
fact for the jury to decide as was the contributory negli¬ 
gence, if any, of appellants. It is believed that the Court 
below, in its lengthy finding of fact, usurped* the power 
and province of the jury and substituted its judgment for 
theirs. The evidence was such that reasonable men might 
well disagree as to whether the boxcar was legally parked, 
whether it was lighted at all, or if lighted was it prop¬ 
erly so. 

Reasonable men might well disagree as to the degree 
of intoxication, if any, on the part of appellants; might * 
well disagree as to the visibility, and as to the speed 
of appellants’ automobile. Reasonable men might well 
disagree as to whether appellant, in a moment of emer¬ 
gency, exercised the right judgment in turning left when 
he might have avoided the accident by turning right; 
reasonable men might further disagree as to the condi¬ 
tion of the weather and whether appellants’ automobile 
was being operated with due care under the weather con¬ 
ditions then existing. They might well disagree as to 
whether the boxcar, under the control of the defendant, 
had been parked in violation of the police regulations 
of the District of Columbia, that is, for more than a 
reasonable time, and well might conclude that such 
negligent parking of a boxcar within a traffic lane on a 
public thoroughfare was the proximate cause of the in¬ 
juries and damages sustained by appeHants. 

It is impossible to say that appellants were charged 
with the knowledge that a boxcar would be parked di¬ 
rectly in their lane of traffic leaving only a 13 foot pas¬ 
sageway to avoid striking additional boxcars parked on 
the right-hand side of the street 



It is therefore respectfully submitted that this case 
presented many questions for a jury to decide and that 
the Court before substituted its fact-finding power for 
that of the jury and in doing so committed error which 
requires this Court to reverse and remand the same for 
a new trial. 

Respectfully submitted, 

Douglas A. Clark 
Charles H. Qutmby 
1126 Warner Building 
Washington, D. C. 

Attorneys for Appellants 
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IN THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT 
OF COLUMBIA 

CARL N. PEIGH 
Navy Department 
Arlington Annex 
Arlington, Virginia, 

BUEL C. GRIFFIN 
Navy Department 
Arlington Annex 
Arlington, Virginia 

OMER A. SAFLY 
Unit 2 
Ward F 6 

United States Naval Hospital 
Corona, California, 

Plaintiffs 

vs. 

BALTIMORE AND OHIO RAILROAD COMPANY, 

a corporation 

H Street and Connecticut Avenue, N. W. 
Washington, D. C. 

Defendant 

Civil Action 
No. 2633-’49 



Complaint for Damages 
(Auto Accident—Personal Injuries) 
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The plaintiffs, Carl N. Peigh, Buel C. Griffin, and Omer 

A. Safly respectfully represent to the Court as follows: 
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1. Jurisdiction of this Court is invoked by reason 
of the fact that the amount claimed by each claimant is 
in excess of $3,000.00. 

2. Plaintiffs say that on, to wit, the 31st day of July 
1948, the automobile in which they were riding, the same 
being owned by Omer A. Safiy and operated by Buel C. 
Griffin, collided with a certain railroad box car on K 
Street, N. W., in the City of Washington, District of 
Columbia; that said railroad box car was under the con¬ 
trol and operation or owned and operated by the said 
defendant and that said collision was due to the negli¬ 
gence of said defendant by and through its servants, 
agents, and employees. As the result of said collision, 
the plaintiffs and each of them sustained severe and per¬ 
manent injuries: 

429 The said plaintiff, Carl N. Peigh, sustained se¬ 
vere lacerations about the face and head which 
have resulted in permanent scars; that he sustained 
abrasions on the right forearm and knee and injuries to 
the right stemo-cleidomastoid area and the left subcostal 
and flank and sustained severe shock; and that he still 
suffers and will in the future continue to suffer from 
the injuries sustained. 

The plaintiff, Buel C. Griffin, was injured in that he 
received lacerations to his forehead, lacerations to the 
right ear, lacerations to the right side of his face, bruised 
and sprained and tom ligaments in his knees and arms; 
that he is permanently scarred; that he was hospitalized; 
and that he suffered much pain from the injuries afore¬ 
said, and that he will continue to suffer from said in¬ 
juries. 

_ _ J r 

The plaintiff, Omer A. Safly, sustained severe and per¬ 
manent injuries in that he sustained a fractured skull, 
bruises and contusions in and about his face and head: 
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that his vision has been permanently impaired; by reason 
of the accident he is no longer fit for service in the 
United States Navy; that by reason of said accident he 
has contracted tnbercnlosis and is now hospitalized in 
the United States Naval Hospital at Corona, California; 
and that his earning power for the future has been com¬ 
pletely obliterated and that he will never be healed from 
the injuries aforesaid. 

WHEREFORE, plaintiff, Carl N. Peigh, asks judg¬ 
ment against the defendant in the sum of $10,000.00, be¬ 
sides the cost of this suit. 

The plaintiff, Buel C. Griffin, asks judgment against the 
defendant in the sum of $5,000.00, besides the cost of 
this suit. 

The plaintiff, Omer A. Safly, asks judgment against the 
defendant in the sum of $100,000.00, besides the cost of 
this suit 

/s/ Douglas A. Clark 
Douglas A. Clark 

• • • • 

430 Filed Jun 29 1949 Harry M. Hull, Clerk 

Answer 

The defendant, The Baltimore and Ohio Railroad Com¬ 
pany, answers the complaint filed herein as follows: 

First Defense 

The complaint does not state a upon which re¬ 

lief can be granted. 

Second Defense 

"With reference to the numbered paragraphs of the 
complaint, the defendant answers as follows: 





1. The first paragraph contains no allegation of fact 
and, therefore, requires no answer. 

431 2. The defendant admits that on the 31st day 

of Jnly 1948 the automobile in which the three 
plaintiffs were riding collided with a certain railroad box 
car on X Street, N. W., in the City of Washington. The 
defendant denies that the railroad box car was owned or 
operated by the defendant and states that the railroad 
box car was standing still at the time of the collision; 
to the extent that the railroad box car was standing still 
on tracks of the defendant, the railroad box car was 
under the control of the defendant. The defendant denies 
that the accident was due to the negligence of the de¬ 
fendant or any of its servants, agents, or employees. The 
defendant states that it is not informed as to whether 
or not any of the plaintiffs were injured or the nature 
of such injuries, if any, and therefore denies each and 
every allegation of the remainder of paragraph 2 deal¬ 
ing with the alleged injuries of the three plaintiffs. 


Third Defense 

The defendant alleges that the injuries and damages, 
if any, sustained by the three plaintiffs were caused by 
the negligence of Buel C. Griffin, who was driving the 
automobile at the time of the accident 


Fourth Defense 

The defendant alleges that the injuries and damages, 
if any, sustained, by the planitiffs were caused by the 
negligence of Omer A. Safly, the owner of the automobile, 
in permitting Buel C. Griffin to drive the automobile 
under all the circumstances. 

Fifth Defense 

The defendant alleges that the injuries and damages, 
if any, sustained by the plaintiffs were caused by the 
sole negligence of each of the plaintiffs. 
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432 Sixth Defense 

The defendant alleges that the injuries and 
damages, if any, sustained by the plaintiffs were caused 
by the contributory negligence of each of the plaintiffs. 

STEPTOE & JOHNSON 
By /s/ Stephen Ailes 
Stephen Ailes 

• • • • 

433 Filed Mar 16 1951 Harry M. Hull, Clerk 

Pretrial. Proceedings 

STATEMENT OF NATURE OF CASE: 

Action by three plaintiffs for personal injuries. Plain¬ 
tiffs were riding in an automobile and collided with box¬ 
car of Defendant on K Street Plaintiffs claim that the 
accident occurred at between 9:00 & 9:30 p. m., on July 
31st 1948; that the boxcar was not lighted and they were 
unable to see until too late to stop. Plaintiffs claim negli¬ 
gence in leaving boxcar on the street and failure to 
light it 

Defendant admits the occurrence but claims it took 
place about 9:00 p. m., daylight saving time before it 
was totally dark. Defendant further claims that the 
boxcar was lighted at each end and that it was lawfully 
placed on the track. 

Defendant further claims that Plaintiff No. 2, the 
driver of the automobile was intoxicated and guilty of 
contributory negligence and tried to pass the boxcar on 
the wrong side and that defendants No’s 1 and 3 were 
guilty of contributory negligence in that they drove with 
the driver who was intoxicated. 

Plaintiff No. 1 sustained temporary injuries to his left 
kidney, knees and sternocleidomastoid muscles. No per¬ 
manent injuries claimed. 









■ 

... 







Plaintiff No. 2 claims temporary injuries to his nose 
and head. No permanent injuries claimed. 

Plaintiff No. 3 claims permanent injuries; fractured 
skull, impairment of vision and tuberculosis as well as 
temporary injuries. Plaintiff claims property damages, 
$1300.00 destruction of automobile. 

STIPULATIONS: 

It is stipulated that reports of Naval Dispensary and 
other documents which are being marked may be ad¬ 
mitted without formal proof subject to objections as to 
relevancy and competency. 

It is stipulated that police and traffic regulations may 
be admitted without formal proof. 

/s/ Alexander Holtzoff 

Pretrial Judge 

DATED—March 16, 1951 

/s/ Douglas A. Clark 

Attorney for Plaintiff 
/s/ Stephen Ailes 

Attorney for Defendant 

434 Filed Apr 20 1951 Harry M. Hull, Clerk 

Verdict and Judgment 

This cause having come on for hearing on the 17th 
day of April, 1951, before the Court and a jury of good 
and lawful persons of this district, to wit: 

Iguma F. Jelks Benjamin H. Johnson 

Mabel M. McKnight Bernard A. Hayden 
Henry M. Griffin Robert S. Nash 
. Jack T.' Stover Nancy M. Pinkard 

Frederick C. Bossart Julia M. R. Webb 
Emma W. Gaskins Sadie A. Burch 
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who, after having been duly sworn to well and truly try 
the issues between Carl N. Peigh, Buel C. Griffin, and 
Omar A. Safly, plaintiffs and Baltimore and Ohio Bail- 
road Company, a corporation, defendant and after this 
cause is heard and given to the jury in charge, they 
upon their oath say this 20th day of April, 1951, that 
they find for the defendant against said plaintiffs, by 
direction of the Court 

WHEREFORE, it is adjudged that said plaintiffs take 
nothing by this action, that said defendant go hence with¬ 
out day, be for nothing held and recover of plaintiffs his 
costs of defense. 


By 


HARRY M. HULL, Clerk. 
By /s/ Dorothy M. Barrick 
Deputy Clerk. 

direction of 

/s/ James R. Kirkland, 

Judge 


435 Filed May 17 1951 Harry M. Hull, Clerk 


Notice of Appeal 

Notice is hereby given this 17th day of May, 1951, that 
Carl N. Peigh, Buel C. Griffin, and Omer A- Safly hereby 
appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court 
entered on the 20th day of April, 1951 in favor of the 
defendant, the Baltimore and Ohio Railroad Company, a 
corporation against said plaintiffs, Carl N. Peigh et aL 

/s/ Douglas A. Clark 

Attorney for Plaintiffs 

Bud C. Griffin 

• • • • 


36 
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. * Direct Examination 

BY MR CLARK: 

Q Will yon state to the Court and the jury your full 
name, and tell the reporter how to spell your name, and 
speak loud enough so I can hear you and all of the 
jurors and His Honor can hear you. A Buel Clarence 
Griffin; B-u-e-1, Clarence, G-r-i-f-f-i-n. 

Q Where do you reside A I am serving on a United 
States Navy submarine. Its home port is Norfolk, Vir¬ 
ginia. 

Q Are you permitted to tell us the name of that sub¬ 
marine? A U. S. Conger, S. S. 477. 

Q That is stationed at Norfolk, Virginia? A Its 
home port, yes, sir. 

Q How long have you been in the Navy, Mr. 
37 Griffin? A I was in the Navy three years during 
the war, and I have been in three years and a 
half since. 

Q What is your rating? A SN. 

Q Arid that is known as what? A Seaman first 
class. 

Q Directing your attention to July of 1948, were you 
in the Navy at that time? A Yes, sir. 

Q Where were you stationed in July of 1948? A At 
the Naval Radio Station, Eighth and South Courthouse 
Road, Arlington, Virginia. 

Q When did you come to the Naval Radio Station in 
Arlington in 1948? A I came there in April, 1948. 

Q April of 1948? A Yes, sir. 

Q Had you recently shipped over again in the Navy? 
A I had just reenlisted. I had been out two years; 
just came back in. 

Q While at the Naval Radio Station did you become 
acquainted with Carl Peigh? A Yes, sir. 
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Q Do yon know what time Carl Peigh came to 

38 the Radio Station? A Shortly after I did. 

Q Shortly after yon did? A”Yes, sir. 

Q Now, while yon were there did yon become ac¬ 
quainted with a man by the name of Omer Safly, who 
was an electrician chief in the United States Navy? A 
Yes, sir., 

Q And when did yon become acquainted with Safly? 
A That was a few months later than that. 

Q Well, with relation to the latter part of July, say 
the 31st of July of 1948, how long prior to that time 
did Safly come to the Radio Station? A About a month. 
Q About a month? A Yes, sir. 

Q Now, directing your attention to the 31st of July 
of 1948, were yon in the company of Mr. Safly and Mr. 
Peigh on that day? A Yes, sir. 

Q Did there come a time that yon left the Radio 
Station in Arlington? A Yes, sir. 

Q How did yon leave the Radio Station? A In 
Safly’s automobile. 

Q And who was driving Safly’s automobile at 

39 that time A Mr. Safly. 

Q And who else was with yon in the car, if 

anybody? A Mr. Safly, myself, Mr. Peigh, and two 
WAVES from West Potomac Park 
Q Do yon recall the names of the WAVES? A We 
called them both by nicknames. One was named Bunny 
and the other Smithy. 

Q Do yon recall their last names? A Bunny’s last 
name was Trimble. 

Q Did yon have a date with her? A Yes, I had a 
date with her. 

Q Who had a date with the other girl, if anybody? 
A Mr. Peigh. 

Q When yon left the Radio Station what did yon do? 
A Well, first we took the girls to West Potomac Park, 




the WAVE barracks where they were staying, where they 
were housed. 

Q Now, when you left the Radio Station to go to 
West Potomac Park who was driving? A Mr. Safly. 

Q And whose car was it? A Mr. Safly’s car. 

Q How did it come about that Safly went with you 
and the two girls and Peigh to West Potomac 

40 Park? How did that come about? A Well, it 
was raining. The girls were ready to go home, 

and I asked him if he would take us home—take the 
girls home, and he said he would. That’s how he come 
to be— 

Q To be with you? A Yes, sir. 

Q Now, was there any discussion about your later 
coming back and seeing the girls after you took them to 
West Potomac Park? A Yes. We planned a date that 
evening, and that was planned just before they left us 
then at West Potomac Park. 

Q Could you tell us what time of day it was that 
you left the Radio Station or that you got to West 
Potomac Park? A It was 6 or 6:30, the best of my 
memory. 

Q Well, could you tell us with reference to whether 
it was dark or light at that time? A When we were 
at West Potomac Park it was getting dark, I remember. 

Q When you arrived at West Potomac Park? A It 
was beginning to get dark, yes, sir. 

Q How long did you stay at West Potomac Park? 
A Only a few minutes. 

Q And then after you left West Potomac Park 

41 what, if anything, did you do? A We were going 
to call the girls later and they were going to pro¬ 
cure a date for Mr. Safly, so— 

Q Incidentally, all three of you were single men at 
that time? A Yes, sir. Safly was driving at that time, 
and I don’t know if we. went directly to this Keyhole 
Cafe, where I later called them from, or not; but I 
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suggested that we stop there, and we did soon after. 

Q Yon stopped at the Keyhole Hotel? A Soon after 
we left the girls at West Potomac Park we stopped there 
and— 

Q Now, with reference to light or darkness, what was 
the condition at that time? A Must have been a little 
darker yet It was geting dark when we left West Poto¬ 
mac Park. It was possibly pretty dark by then. The 
evening was foul weather. 

• • • • 

Q Now, what was the condition of the weather 

42 on this evening? A It had been raining most all 
afternoon and evening. 

Q Was it raining at that time? A Yes, it was rain¬ 
ing at that time, when we arrived at the Keyhole Cafe, 
yes, sir. 

Q You went in the Keyhole Cafe; is that correct? 
A Yes, sir. 

Q Who was with you at that time? A Mr. Safly and 
Mr. Peigh. 

Q Now, what did you do when you went into the 
Keyhole Cafe? A We stopped there only to kill some 
time, to give the girls a chance to get a date for Mr. 
Safly and to get ready; so we drank a bottle of beer 
while we were there, and then I called, and our luck 
wasn’t good. They didn’t have a date for Mr. Safly, but 
they told us to come and pick them up; and then we left 
there. Possibly we were there a half hour. 

Q Now, who was going to pick them up? All three 
of you or just two of you or how many? A Safly was 
going along. It was his car. He was going along. 

Q Although they had been unsuccessful in getting a 
date? A That’s right 

Q Now, when you stopped at the Keyhole Cafe 

43 who was driving the automobile? A Mr. Safly. 

Q Do you recall what street it was parked on, 


*•: 
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or do yon know? A Yes, sir. It was parked on Penn¬ 
sylvania Avenue. It was heading west. 

Q Heading west? A Yes, sir. 

THE COURT: Near what street, Mr. Clark? 

BY MR. CLARK: 

Q Near what street? A Between 17th and 18th, on 
Pennsylvania Avenue. 

Q Now, is Keyhole Cafe on the righthand side of 
Pennsylvania Avenue going west or the lefthand side? 
Do you know? A It is to the left. The Keyhole Cafe 
is on 18th Street, sir. 

Q On 18th Street? A Yes, sir. 

Q Is it north of Pennsylvania Avenue or • south? 
A South. 

Q It is south of Pennsylvania Avenue? A Yes, sir. 

Q Now, when you came out to the car was there 
44 any conversation about driving? A Yes, sir, Mr. 

Safly asked me to drive then when we left the 
Keyhole Cafe. 

Q Did he state any reason for asking you to drive? 
A I knew the city better than he did. He was a stranger 
here. 

Q How long had you been familiar with Washington? 
A I had been here previously to coming here in 1948 
on week ends—two week ends—two or three. 

Q Yes? A And I came here then in April—March 
of 1948, and I was fairly familiar with parts of Wash¬ 
ington. I had a Government permit I drove Govern¬ 
ment vehicles at the Radio Station. 

Q So when you left Keyhole Cafe you were driving 
the car? A Yes, sir. 

Q Now, where was Peigh and Griffin? A Peigh and 
Safly? 


Q Peigh and Safly, I mean, 
front seat 


They were 


all in the 


j 
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Q Who was sitting next to yon? Do yon know? A 
I think Mr. Peigh was. I can’t be snre of that. 

Q Now, what kind of car was this? A It was a 
convertible 1947 or .’48 Plymouth. 

• Q When yon left Keyhole Cafe where did yon 

45 go and what happened? A We started, when we 
left there, to retnra to the WAVE barracks to pick 

np the girls. 

Q At West Potomac Park? A Yes, sir; and I was 
driving them, at Mr. Safly’s reqnest; and we drove np 
Pennsylvania Avenne—I drove np Pennsylvania Avenne 
to Washington Circle there with the intentions of going 
aronnd the circle and swinging off onto 23rd Street, which 
was right across Constitution Avenne, to the WAVE 
barracks, a straight route; but I turned one street too 
soon—possibly two streets too soon—off the circle, and I 
got on K Street 

Q Got on K Street. Now. were yon familiar with K 
Street? A No, sir, not very. 

Q What happened to yon on K Street? What oc¬ 
curred? A This accident. 

Q Yes. Well, now, yon tell ns from the time yon 
turned off of Washington Circle on np to the happening 
of this accident just what occurred. A Well, I realized, 
after seeing this overpass being constructed over K 
Street, that I was on K Street, and I seen the railroad 
tracks, and that much told me I was on K Street. So I 
was looking for a street to turn to get back up on M 
Street and get straightened out—turn north to get 

46 to M Street, and I was just passing, I think it is, 
Wisconsin Avenne is the street that leads np there, 

and that’s the one I was looking for, and I was just 
passing it before I seen it: and I went a little further, 
and here’s this dark object appeared in front of me and 
construction to the right, which told me that I could not 
pass it to the right, and it all happened so fast I was 















right practically onto it, possibly 30 or 35 feet, and I 
immediately applied the brakes and turned the wheel to 
the left to pass it on the left side, and I guess the tracks 
—it was a sudden pause there, the wheels turning, and I 
t hink the tracks held me, and I collided with the rear 
lefthand corner of the boxcar. 

Q Did you apply your brakes when this object ap¬ 
peared before you? A I am not sure of that. Maybe I 
hesitated, but not long, to see which side to pass it on; 
but I applied the brakes almost immediately, yes, sir. 

Q Did the brakes take effect? A Yes, some. 

Q Were you traveling on the rail of the track? A I 
think, yes. 

Q What portion of the automobile came in contact 
with what portion of the car? A The left front end of 
the automobile struck the—the right front end of 
47 the automobile struck the left rear end of the boxcar. 

Q Now, as you were coming down the street 
where were you observing as you were driving? A I was 
looking straight ahead of me. 

Q ' What did you see with reference to lights or any¬ 
thing of that kind on the street? A I didn’t see any 
lights. 

Q Were there any lights in front of you? A No, sir; 
I never seen any. 

Q When did this boxcar first appear to you? How far 
were you away from it? A About 30 or 35 feet, -I think. 

Q Were there any lights on the boxcar to indicate it? 
A I didn’t observe any, sir. 

Q What beam of light from your automobile were 
you traveling on? The high beam or the low beam? A 
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Q Well, say 50 feet in front of yon or 75 feet in front 
of yon. How high above the gronnd wonld yonr lights 

48 hit an object like a reflector? A Three, three and 
a half feet 

Q And yon had the low-beam lights on at that time? 
A Yes, sir. 

Q When yon were coming down K Street did yon no¬ 
tice any construction there? A Yes, sir. I. noticed this 
bridge being constructed—overpass. 

Q Where did yon notice the construction? A I noticed 
that before I reached Wisconsin Avenue, I believe it is. 

Q Did that have anything to do with where yon were 
driving in the street? A Possibly. 

Q Were yon driving in the extreme right-hand side of 
the street or towards the middle? A Not the extreme 
right-hand side, no, sir. 

Q . How fast were yon driving at this time? A About 
20 or 25 miles per hour. 

Q What was the condition of the weather at this par- 
ticular time? A It wasn’t raining hard. It was, I think 
misty and raining. 

Q Were your windshield wipers working? A* They 
were on and it was very dark. The street lights were few 
and far between there. 

49 Q Was there anything else about the weather 
that yon noticed? A There was maybe some fog. 

Q Well, was there any fog or wasn’t there or do yon 
know? A I think there was. 

Q What type of fog was it? A It was just damp¬ 
ness. That’s what fog is. 

Q Was there ever a time that yon looked all the way 
down K Street in front of yon before this accident hap¬ 
pened? I mean to look as far down as yon could see? 
A Yes, sir. I was observing as far as I could see. 

Q And within that distance were there any reflectors 
showing or lights showing? A No, sir, there was nothing 
there. 




Q Did Safiy or Peigh—either one, say anything about 
seeing lights in front of them or anything of that nature? 
A No, sir. When I pulled them out of the car they kept 
repeating to me, “What did we hit?” They were half 
conscious. Safiy was more so. 

Q Will you tell us what, if you remember, was on your 
right just prior to this collision? A There was objects 
and some structure which I guess was the bridge, which 
told me, I think, to turn to the left to pass the car. 

50 Q Now, after this collision occurred what hap¬ 
pened to you and to Peigh and to Safiy? A I was 
only knocked unconscious from the impact only a few sec¬ 
onds and more or less dazed, I was, and the door on 
the right side was knocked open and sprung, and either 
Safiy or Peigh were hanging partly out the door, and I 
climbed over the other one and pulled them both out and 
laid them on the walk. 

Q Laid them on what? A On the street. 

© • © • 

57 Cross Exarnination 

BY MR. AILES: 

Q Mr. Griffin, I wonder if you would tell us just ex¬ 
actly what happened out at the station on July 31st. What 
were the events that led up to your leaving there with 
Mr. Safiy and Mr. Peigh and the two WAVES? A Well, 
the reason the WAVES were there at the station that day, 
we had planned a picnic and we had invited them. 

Q What time was the picnic supposed to be? A I 
think 1 o’clock. 

Q When you say you planned a picnic, that meant you 
were going to have a picnic on the post, did it? A Yes, 
sir. 

Q Isn’t it a fact that you had a swimming pool out 
there and certain recreational facilities? A Several 
games and swimming pool. 




















Q What time did the WAVES arrive out there that 
day? A Around 1 o’clock, I think. 

Q Wasn’t there a keg of beer out there on the post 
that day for the picnic? A Yes, sir. 

Q When was the keg of beer opened, tapped? A I 
think they tapped it early—not early, but just before 
noon, I believe, and had it all set up, packed with ice 
and everything, waiting. 

58 Q Now, what happened with respect to the pic¬ 
nic? It was rained out? A Yes, that’s true. 

Q Did you ever eat the food that was available for 
the picnic? A Well, when it started raining just about 
the time the picnic was supposed to begin and the people 
had gathered, it started raining and we all went back 
up the hill, from the picnic grounds to the Badio Station 
and took some of the chow and gear and clothes, what¬ 
ever we had, with us—just whatever we could grab in 
a hurry, and we eat sandwiches, and so forth, up there, 
yes. 

Q When was that? A That was all during the after¬ 
noon, in the course of the afternoon, we. were eating. 

Q When were you swimming? A We were swim¬ 
ming between bites, possibly. We were swimming a lot; 
I know that. 

Q Were you swimming in the rain? A It was rain¬ 
ing. We were still swimming. 

Q What happened then? 

Let me make it simpler: What time did you leave the 
post? A I think 6 or 6:30, but possibly it was later 
than that I don’t know. 

59 Q When did you decide that the five of you 
would go out together? A It wasn’t definite until 

we got to the WAVE barracks we really made the date. 

Q You mean that was when you got to West Potomac 
Park? A Yes. 

Q But hadn’t there been some conversation earlier? 
Weren’t you kidding one of the WAVES about buying 




yon all dinner because she had just gotten paid or some¬ 
thing like that? A That was true. 

Q When did that take place? A All during the 
afternoon. 

Q And it was your plan to go to the WAVE barracks, 
leave the girls off, then come back and pick them npr, 
and then all go out to dinner, was it not? A Yes. 

Q Now, according to your best recollection, when did 
you leave the post? A Six or six-thirty. 

Q Who was driving the car then? A Mr. Safly. 

Q Did you go directly from the post to West 

60 Potomac Park? A Yes. 

Q Where is the post located? A Eighth and 
South Courthouse Road, Arlington, Virginia. 

Q How do you get from, say, Memorial Bridge? 
Which is the best way to go there from downtown? A 
Fourteenth Street is best 

Q How do you get there from Fourteenth Street 
Bridge? A Go out across the Fourteenth Street Bridge 
and keep left by the Pentagon Building and turn right 
on Columbia Pike up there. It is just off Columbia Pike. 

Q About how far is it from Fourteenth Street Bridge? 
A Oh, I guess five miles. 

Q It is about five miles? It is just off Columbia 
Pike? Do you go by Bailey’s Crossroads to get there? 
Is it that far? A No, it isn’t that far out. Maybe it 
isn’t five miles. Maybe it is four. I don’t know. 

Q Approximately how long did it take you or would 
it take to drive from the post to West Potomac Park? 
A Depending on traffic, I guess 15 or 20 minutes. 

Q How long did you stay at West Potomac Park that 
trip when you got there with the girls? A We only 
talked a few minutes. We didn’t stay there very 
long. 

61 Q And it is your recollection, is it not, that you 
went from there directly to the Keyhole Cafe? A 

Mr. Safly was driving, and I think we did. 
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Q Mr. Safly drove! A Maybe not directly, because 
be didn’t know where it was. 

Q Bnt he drove from West Potomac Park np to the 
Keyhole Cafe! A That’s right 
Q Are yon snre of that! A Yes, sir. I remember 
that 

Q Didn’t yon testify earlier that yon went straight 
np 18th Street to the Keyhole Cafe! A I don’t remem¬ 
ber. 

Q Bnt, in any event, it is yonr recollection that, re¬ 
gardless of the ronte yon followed, yon did go more or 
less directly from West Potomac Park to the Keyhole 
Cafe! A Yes, that’s right 
Q And that yon were there nntil yon left to go back 
to West Potomac Park; isn’t that correct! A Yes. 

Q Now, Mr. Griffin, how long were yon supposed to 
wait before yon called the girls to see if they had a date 
for Safly! A They said a half hour or an hour, 

62 call them np; give them time to get ready and also 
find a date. 

• • • • 

63 Q Do yon know approximately what time yon 
did call the girls, Mr. Griffin! A It was while 

we were at the Keyhole Cafe, sir. 

Q Yon called them from there! A Yes, sir. 

Q Did they say to come right on down when yon called 
them or did they say wait a while! A I believe they 
said, “We can’t find a date for yonr friend, bnt come 
on down anyhow,” I think they told ns. 

Q How soon after yon talked to them did yon leave 
the Keyhole Cafe! A Pretty soon; pretty soon— 

64 very soon after I hung np the phone. 

• • • • 

Q What route did yon follow when yon left the Key¬ 
hole Cafe! A Went out Pennsylvania Avenue to the 


Washington Circle and around the circle, and I turned 
too soon, which led on K Street. 

Q Have you any idea how many blocks you traveled 
on K Street from the time you left the circle until the 
accident! A Yes; five or six blocks. It isn’t really laid 
off in blocks along there, the street isn’t 

Q Yon went through a couple of regular, normal city 
blocks on K Street between Washington Circle— A Or 
more. 

Q —before yon got down to the lower level, didn’t 
yon! A Or more, yes, sir. 

Q Do yon have any idea how many blocks it is before 
yon get to' the railroad track! A Not in city blocks, no. 

Q Do yon remember whether or not there is a stop- 
sign at Wisconsin Avenue when yon get there! A On 
K Street! 

65 Q Yes. A No, sir; there is no stop sign. 

Q Yon certainly do not remember stopping if 
there was; is that correct! A No, sir; I didn’t stop 
for one. There’s none there. 

Q When yon first saw the railway tracks didn’t yon 
realize at that time that yon were on the wrong street! 
A Yes, sir; soon after that, and also the bridgework 
told me I was on K Street 

Q Yon do not have any idea about the distance yon 
traveled after that realization came to yon, do yon! 
Does it seem like a very short time to yon in retrospect 
now! A It was a short time, yes. 

Q It seemed like a short distance! A A short dis¬ 
tance! Well, yes, a pretty short distance. 

Q How far would yon estimate it in feet! A When 
I realized I was on K Street, I drove on looking for 
Wisconsin Avenue or any street to go back to M Street;' 
maybe three or four blocks. 

Q Yon were looking for Wisconsin Avenue during, 
those three or four blocks; is that correct! A Not nec¬ 
essarily Wisconsin Avenue, but— 
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Q Do you know or did you know how many 

66 streets led from K Street up to M Street? A No; 
very few, I know. 

• • • • 

Q Did you know that you crossed Wisconsin Avenue 
at the time of the accident? A Yes, sir; I had just 
passed it 

Q Why didn’t you turn up Wisconsin Avenue? A I 
was just passing it when I noticed it was Wisconsin 
Avenue. 

• • • • 

Q Did you try to turn up Potomac Street or Cedi 
Place or Thirty-Fourth Street after you left Wisconsin 
Avenue? A No, sir. 

Q Did you notice any of those intersections or streets 
going off to the right? For instance, this is Thirty- 
Fourth Street right here. Did you notice any of them 
as you were going up K Street? A No. There’s no 
other streets that go through there, to my knowledge. 

• • • • 

67 Q • • • Did you notice any streets turning off 
or any streets intersecting K Street on the right- 

hand side after you crossed Wisconsin Avenue? A No, 
sir. 

69 Q What was your intention at this time? Was 
your intention to turn around and come back? A 
Yes. I knew I had to turn around to get back to Wis¬ 
consin Avenue, that or this other street which I thought 
went through, either of the two. Possibly I had in¬ 
tended to turn around. 

Q Do you remember any intersections, any streets 
intersecting K Street, from Wisconsin Avenue to the 
point of the acddent? A Like Thirty-Fourth Street? 

Q Yes. Do you remember seeing them at the time? 
A I don’t think so. 



Q Approximately how fast were you traveling, Mr. 
Griffin? A 20 to 25 miles an hour, within the speed 
limit 

Q "What is your basis for recalling the speed? A 
Industrial districts? 

Q No. I do not mean the speed limit I mean, did 
you have any reason for recalling the rate of speed at 
which you were traveling, or is that your best recollec¬ 
tion? A The way I always drive. 

Q You say you always drive 20 to 25 miles an hour? 
A Within the limits. 

Q And you were familiar with the speed limit there? 
A Yes, sir. 

70 Q Now, you said in your earlier testimony that 
some objects or an object told you to turn left? 

A That’s right 

Q Short of this boxcar and that therefore you under¬ 
took to pass it on the left Was that your testimony? 
A Yes, sir. 

Q Now, what object was that? A It was that bridge 
construction, those pilings. 

Q You did not mean that there was a sign that said, 
“Pass cars on the left,” or anything like that? A There 
was no sign. 

Q Where are these pilings that you are talking about? 
A They were between the boxcar and the buildings on 
the right-hand side there. 

Q Along like in here (indicating)? A That’s right. 
Q Now, does this plat represent to you about the lay¬ 
out of the street as you recall it at that time? A Yes. 

Q And you were driving along here, were you, or 
were you driving out here in the middle of the street on 
this track? A I was possibly driving more to the mid¬ 
dle of the street than I was to the right side. 

71 Q And you turned further left to avoid these 
pilings; is that correct? A Yes, sir. It looked 

impassable on the right side. 
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Q Was there something there that is not shown on 
this plat! A I think not. 

Q Is it yonr testimony, then, that although yon were 
part way on this track, yon had to turn further left to 
avoid these pilings over here* A As most accidents do, 
it happened sudden and I seen those pilings and bridge- 
work structure and buildings to the right, and there could 
have possibly been another car parked there. There was 
a side track there. 

• • • • 

72 Q But the objects that you are talking about 
were cars parked over here? A No. I didn’t say 

that 

- Q What was it that made you go around and pass 
this car? A That bridgework and the framework and 
it looked pretty dose and with the possibility that there 
could be more boxcars there and the roadway was dear 
to the left and I turned to the left to— 

Q What do you mean by “the roadway was dear to 
the left”? A There was much more room. 

Q How could you tell that? Where were you driving 
when you could tell that? Let us say the car was on 
this track. Where were you driving when you approached 
the boxcar? Were you out here, in the track, or were 
you coming up this side here (indicating) ? A Near 

73 the middle of the road. 

Q The idea is that you could see that this side 
of the road was dear; is that right? That is why you 
went out around? A Something told me to go that way 
because it looked blocked on the right 
Q But you saw the car long enough to make a de¬ 
cision which way to go; is that right? A Like I said, 
I probably paused a second, you know, before applying 
the brakes, but I applied them almost immediatdy, and 
something told me to turn to the left, which I did. 

Q When something told you, you mean in your head? 
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A Objects on the right, that I couldn’t pass it on the 
right 

Q In other words, yon decided to turn to the left 
because of some objects yon saw on your rightt Nothing 
told yon to the left; is that right? A Well, that big 
boxcar sitting on the street told me to tnm to the left, too. 

Q Were yon trying to avoid this boxcar in the middle 
of the street? A Yes, sir. 

Q Was that why yon turned to the left? A Yes, 
sir. 

74 Q In other words, yon did see it? A I seen 
it, yes, sir. 

Q How did yon happen to see it? Did yon see it 
because your lights picked up the car itself? A That’r 
the way I seen it, yes. 

Q How far away were yon from the boxcar when yon 
saw it? A Pretty dose; 30 or 35 feet 

• • .• • 

75 Q When yon were taken to the Bethesda Naval 
Hospital, were any tests performed on yon to de¬ 
termine whether or not yon were intoxicated, so far as 
yon know? A Yes, they made tests on me. 

Q What were the tests? 

• • • • 

THE WITNESS: I don’t know what tests they made 
other than they took blood tests. They always 

76 examine everything for to try to get yon for mis¬ 
conduct. 

BY MR. AXLES: 

Q That is the test yon are talking about—blood test? 
Did anybody have yon to do any manipulative tests, like 
putting your hed to your knee, or anything like that? 
A They had me doing that on account of the pain in 
my hip, yes. 

Q I understand that, but did they ask yon to go 
through a reaction test? A No, I don’t think they did. 
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• • • • 

78 Q One other question, Mr. Griffin. As you were 
driving up K Street had you seen another car— 

any other kind of freight car—parked on this track on 
which later the boxcar that you hit proved to be? A No, 
I don’t believe we passed any. I am pretty sure we 
didn’t 

Q Specifically, in the near vicinity of this boxcar did 
you see a tank car sitting on this same track? A I 
don’t believe we passed any cars previous to that sitting 
on those tracks. 

Q You had passed some cars? A There was cars 
in the lot on the left there—boxcars. 

Q That is, in the freight yard? A In the lot, yes; 
several parked out in there. 

Q You do not recall seeing a car on this specific track? 
A No. 

Q Just short of the place where you hit the 

79 boxcar? A No. 

Q You did know, however, that these were rail¬ 
road tracks; is that correct? A I knew they were rail¬ 
road tracks. 

Q Had you been down there before in the evening? 
A In the daytime. I hadn’t been down there at night. 

Q When you were down there in the daytime did you 
see cars on the tracks in the street? A In the day most 
of them were being switched and moved around. I never 
saw any parked there. 

• • • • 

Redirect Examination 
BY MB. CLARK: 

Q Mr. Griffin, you say they were having a party out 
at the Badio Station? A Picnic. 

Q And that'they had a keg of beer there. What kind 
of keg of beer was that they had at the party? A quar¬ 
ter, half, or full keg, or what? A It wasn’t a full keg. 



I said keg. We never got more than half'kegs. It was 
either a half or qnarter keg. I said keg. 


80 Q Now, how much of that beer, if any, did you 
drink? A I had a glass, I am sure, and I helped 
open the keg. I helped the chief open the keg, and maybe 
I had some then, a glass then. 

Q And is that all that you had there? A Yes; yes, 


81 Recross Examination 

BY MR AILES: 

Q What time was that beer keg opened? A They 
opened it—we opened it down over the hill and had it 
all set up previous to the picnic—that was in the morn¬ 
ing, not early, but just before noon—packed it with ice 
and everything, and had it all ready to go for the picnic. 

MR AILES: That is all 


Caroline L. Tinsman 


Direct Examination 
BY MB. CLARK: 

Q Will you state your full name for the Court and 
the jury, and spell it so the reporter can get the correct 
spelling of it, please? A Caroline, C-a-r-o-l-i-n-e, L. 
Tinsman, T-i-n-s-m-a-n. 

Q Mrs. - Tinsman, where do you reside? A 2507 
Weisman Road, in Wheaton, Maryland. 

Q How long have you been residing there? A For 
about a year and a half. 







Q Directing your attention, Mrs. Tinsman, to the 31st 
of July of 1948, did you have occasion to be in the vicin¬ 
ity of K Street, Northwest, just before you get to Key 
Bridge—K Street extended, that is? A Yes, sir; we 
were at the Potomac Boat Club. 

Q You were at the Potomac Boat Club? A That’s 
right 

Q And who was at the Potomac Boat Club with you? 
A Oh, quite a number of us—my husband, my children, 
my mother and father, and a number of friends. 
83 - We spend quite a bit of time down there. 

Q You are members of the Potomac Boat Club? 
A Yes, that’s right 

Q Now, Mrs. Tinsman, did there come a time that you 
saw an accident on K Street? A Yes. Well, we didn’t 
see it actually happen, but we heard the crash and went 
out to see what had happened. 

Q You were outside the boat club and heard the 
crash? A That’s right 

Q And went down to see it? A That’s right 

Q Now, could you tell us, with relation to the boat 
dub, and showing you this map—this is Thirty-Fourth 
Street—are you familiar with that intersection? A Yes. 

Q And this is K Street going in a westerly direction, 
and the Potomac Boat Club is along here. Could you 
tell us approximately where this occurred? 

THE COURT: You might also indicate to her, Mr. 
Clark, that that flat diagonal plat is really the arch of 
the Key Bridge. 

BY MR. CLARK: 

Q This diagonal drawing is really the arch of Key 
Bridge. It goes over K Street. A Yes. 


Q When you got to the scene of the accident, 
what did you observe? A Well, when we first got 
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out there we saw the car and we looked in, but there 
wasn’t anyone in it. 

BY THE COURT: 

Q By “ car,” you mean the automobile? A The au¬ 
tomobile; yes, sir. And then we heard a boy talking and 
ran around the back of the automobile and we saw the 
two boys lying on the ground, and one boy walking be¬ 
tween them saying, “Stay awake. Keep talking. Come 
on, now, keep talking.” 

BY MR. CLARK: 
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Q Could you recognize these two boys as being the 


two boys that were in the accident that mght? i A I be- ; -\ 

T 

lieve so. 

Q Did you have any conversation with these two boys 
at all? A I was talking to the one boy because 

• • fc • I /*; 

87 I was sitting on the ground beside him to keep him 
coming—keep him talking. 

• • • • 

r ■ . j - 

Q Now, did you observe this boxcar with reference to 
whether or not it had any lights or markings on it? A 
There was a reflector on it, but no light that I could 
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88 Q And you looked the car over? A Well, I 
didn’t actually look for a light, but there was no 
other light that you could see but the reflector. 

Q Now, what kind of reflector was on this car? A 
Well, it’s one of these square reflectors (indicating). 

BY THE COURT: 

Q May I ask you, would it be as large as you have 
indicated there? 

THE COURT: Can vou gentlemen agree on the size? 

THE WITNESS: I would say about like that (indi¬ 
cating). 

THE COURT: Would you say 18 inches? 

MR CLARK: I would say approximately. 

THE COURT: Square? 
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BY MB. CLARK: 

Q Was it square? A Square, yes. 

Q Now, on this particular car where was that re¬ 
flector? A On the right-hand side. 

Q On the right-hand side? A Yes, sir. 

Q Where was it with reference to the bottom of the 
car, the middle of the car, the top of the car? A Well, 
it wonld be like at the bottom of the car, right 

89 above the bottom of the freight car. I don’t know 
jnst how to explain it 

Q Well, now, I am 6 feet, I am 6 feet tall. Yon point 
out on me some portion of my body that yon think wonld 
represent the height that that reflector was from the 
ground. A Well, I wonld say about like this (indicat¬ 
ing)- 

• • • • 

Q Is that the top or bottom of the reflector? A Well, 
that wonld be the bottom of it. 

Q The bottom of the reflector, and the balance -of it 
wonld extend up 18 inches, which wonld make it about 
level with my shoulders? A I believe so. 

• • • • 

90 Q Now, would yon tell ns the condition of this 
.reflector? A Do yon mean was it bright or— 

Q Yes. A Well, I don’t know whether yon wonld 
say it was bright or not I mean, I didn’t stop to look 
at that 

Q Was it dirty or dean? A I don’t know. I didn’t 
look at it that dose at that time. 

Q Had yon previously on this night observed this 
same boxcar? A No, I don’t believe—well, I wouldn’t 
have noticed it as far as the reflector was concerned, 
because we had gone to the dnb early in the afternoon. 

• • • • 



91 Q Were yon close to these boys or a distance 
away from them when you were talking to them 

and trying to assist them at the scene of the accident? 
A Well, I was sitting right on the ground beside him. 
Q Beside Peigh? A That’s right 

92 Q Did you talk any to any of the other two 
boys, or do you remember? A Well, not to really 

talk to them, other than just say, “Well, help will be 
here soon.” 

Q Let me ask you this, Mrs. Tinsman: Do you know 
the odor of alcohol on anyone’s breath? A I think so. 

Q Did you detect any odor of alcohol on Peigh’s 
breath while you were sitting down on the ground beside 
him? A I didn’t notice it. 

Q Did you detect any odor of alcohol on either of the 
other two boys? A I wasn’t close enough to either one 
of them to have noticed it. 

Q With reference to this boxcar, could you tell us 
whether or not there was one other car parked on the 
siding or two others or three others, or do you recall? 
A I don’t really recall I know there was one on the 
side, because it would mean they would have to go be¬ 
tween it, and if you don’t know that road, why, it is a 
little difficult to know just which way to go. 


Dorothy Machotka 


Direct Examination 
BY MB. CLARK: 

Q Mrs. Machotka, will you state your full name, and 
spell it so the reporter can get it in the record, please? 
A Dorothy Machotka, M-a-c-h-o-t-k-a. 

Q Now, Mrs. Machotka, where do you reside? A At 
2507 Weisman Road, Wheaton, Maryland. 







95 

96 
car. 
98 


32 


Q What happened as yon were coming ont of 
the Boat Club? What did you hear or see? A 
We heard the crash and we went out to see what 
had happened, and the car was under the railroad 


Q Had you previously on this evening observed 
this boxcar parked there? A Yes, sir. 

Q When had you observed it? A On the way down 
to the Boat Club. 

Q Now, what time was that? A It was early in the 
day. I don’t know exactly what time. 

Q That was before dark? A Yes, sir. 

Q Would you say it was early in the afternoon? A 
Well, it was about—I would say around 2, 2:30. 

Q And that boxcar was sitting there at that time? 
A Yes, sir. 

Q Was the one on the siding sitting there at that time? 
A Yes, sir. 

Q Could you tell us, as best you can recall, what time 
of night this accident occurred? A It was about 8:30 
or 9 o’clock. 

99 Q And was it dark at that time? A Yes, sir. 

Q Did you observe this boxcar with reference to 
whether or not there were lights or reflectors or any¬ 
thing on it? A There was a reflector on the right-hand 
side of the railroad car. 

Q The right-hand side of the car? A Yes, sir. 

Q Now, could you tell us how high from the ground 
that reflector was? At the bottom or middle or top of 
the car? A It was at the bottom of the car, about 4 
feet from the ground. 

Q About 4 feet from the ground? A Yes, sir. 

Q Up on the car. Was that the bottom of the re¬ 
flector that was about 4 feet from the ground?. A Yes, 
sir; I would say so. 
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Q Now, what kind of reflector was that? Was it 
square, round, oblong, or what? A It was a square re¬ 
flector. 

Q A square reflector. Could you tell us the approxi¬ 
mate size of it? A I could go like this and say (indi¬ 
cating). 

Q Hold your hands up like this again. 

100 MB. CLARK: Can we agree that that is ap¬ 
proximately 12 inches? 

MR. A TIES: Certainly. 

BY MR. CLARK: 

Q And it was of a square type? A Yes, sir. 

Q Could you tell us what caused it to reflect? Could 
you see what caused it to reflect? A It had little dots. 
There was white dots around the outside and red dots 
in the middle. 

Q Could you tell us with reference to whether or not 
it was dean or dirty? A No, sir; I couldn’t say. 

Q You could not say; you did not examine it that 
dosely? A No, sir. 

Q Were there any lights on this car? A No, sir. 

Q Any lights around it at all? A No, sir. 


Cross Examination 

• ! 

BY MR. AILES: 

Q Mrs. Machotka, do you remember what this 
101 reflector was attached to on the boxcar? A It 
was right at the base of the car. 

Q In other words, it was at the bottom of the body 
of the car; is that right? A Yes, sir. 

Q Like attached to the bottom step, on a ladder, or 
something like that? A Something like that; yes, sir. 

Q And it was hanging down from there; is that cor¬ 
rect? A Yes, sir. 



















Frederick Henry Pfiaging 


Direct Examination 
BY MR AILES: 

Q Mr. Pfiaging, will yon state your full name, pleasef 
A Frederick Henry Pfiaging. 

Q Where are yon employed, Mr. Pfiaging! A Balti¬ 
more and Ohio Railroad, Baltimore. 

Q In what capacity! A Engineer. 

103 Q Where abonts in the engineering department 
do yon work, Mr. Pfiaging! A Well, I work in 
the B&O office, Baltimore and Charles, bnt I cover the 
entire Eastern Region. 

Q To whom do yon report! A To the Engineer, 
Maintenance of Way, Mr. Morrow. 

Q What sort of work do yon do in that capacity! A 
Well, most anything in the line of engineering. Princi¬ 
pally, though, I go ont and lay ont side tracks for indus¬ 
tries who might want to locate along our railroad, and 
make plans and draw np estimates on those sidings. 


Ill Q Mr. Pfiaging, have yon ever had occasion to 
measure the distance between the north main track 
in this area between Key Bridge and Thirty-Fourth 
Street and the siding on the north side of the track! 
A Yes, sir. 

Q When did yon make that measurement! A Yes¬ 
terday about one-thirty. 

Q Do yon know whether or not the siding and the 
main track are in the same position with respect to each 
other today that they were with respect to each other in 
July of 1948! A To the best of my knowledge, they 
are the same. 
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118 Q Did yon measure the distance of the north 

119 main track to the south rail of the siding! A Yes. 

Q What was that distance! A That was 19 
feet 5% inches. 


121 Q While yon were out there was there a stand¬ 
ard-size boxcar on this center track! A Yes, sir. 
Q Was there a standard-size boxcar on the siding? 
A Yes, sir. 

Q Now, did yon have occasion to measure the clear¬ 
ance between the two boxcars so apart! A Yes, I did 
make a measurement 

Q What was that distance? A 13 feet 6*4 inches. 


122 Q That is the distance between the overhang 
on the car on the siding and the overhang on the 
car that is on the main track; is that correct? A That’s 
correct 


Q Did yon measure a Plymouth automobile yesterday? 
A Yes, sir. 

• • • • 

Q What model was it? I do not mean the measure¬ 
ment A I will say it was a 1949 or 1950. I wouldn’t 
be sure. 

Q Do you happen to know whether the Plymouth car 
has been changed in width in the last three years sub¬ 
stantially? A I am quite sure it has not been changed 
substantially. 

• • • • 

123 Q What was the width of the Plymouth you 

124 measured? A Six feet 

Q That is the outside width? A That is the 
extreme outside width on both sides. 
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Carl Peigh 

• • • • 

Direct Examination 

BY MR. CLARK: 

Q "Will yon state your full name for the Court and 
the jury, please? Spell your name so the reporter can 
get it A Carl, C-a-r-1, Peigh, P-e-i-g-h. 

Q You have no middle name; is that correct? A 
That is correct 

Q Where do you live, Mr. Peigh? A I live now on 
the Naval Radio Station, Eighth and South Court- 
130 house Road, Arlington, "Virginia. 

Q You are married now? A That’s correct 

Q You were not married on July 31, 1948? A I 
was not 

Q Now, when did you begin your tour of duty at the 
Naval Radio Station in Arlington? A Roughly, around 
April 15th. 

Q Of what year? A 1948. 

Q Now, did you come there prior to Griffin’s coming 
there or after he came there? A I am not too sure. 
I may have been shortly after; I believe it was just 
after Griffin had came there. 

Q While you were there did you become acquainted 
with Chief Omer Safly, who, I believe, was Chief Elec¬ 
trician’s Mate? A That’s correct He arrived about 
two months after I had. 

Q Then, he came there some time in July? A I thiulr 
he did, yes, sir. 

Q Of 1948? A Yes, sir. 

Q Now, directing your attention to the 31st of July 
of 1948, were you in the company of Griffin and Safly? 
A I was. 

Q When did you get in company with them? 
A Well, Griffin and I were spending the day to- 


131 





getter ’mostly, and yon might say that we came into the 
company or Mr. Safly came into the company of Griffin 
and I just previously to leaving the Station. 

Q Just previous to leaving the Station in Arlington? 
A That’s true. 

Q Well, now, there was a picnic planned over at the 
Radio Station that afternoon; is that correct? ; A Yes, 
there was. 

Q Did you have a date with a WAVE over there? 
A I didn’t have a date with a WAVE prior to the 
picnic, no. 

Q Well, then, did you meet the WAVE at the picnic? 
A I met this WAVE nicknamed Smitty at the picnic 
and made a date for that evening. 

Q Do you recall her name at the present itime? A 
No, not her correct name; just her nickname. | 

Q You were with Griffin during the afternoon? A 
Yes, I was. 

Q When did you come in contact with Mr. Safly and 
what were the circumstances? A I believe we came in 
contact with Mr. Safly some time after the picnic had 
been rained out and we were forced inside of the build¬ 
ing due to the rain. 

132 Q What time of the afternoon was that? Do 
you know? A I couldn’t state any definite time. 
Three years is a long time to remember any definite hour. 

Q Well, then, did there come a time that you and Mr. 
Griffin and Mr. Safly left the Station? A Yes, we did. 

Q Now, could you tell us about what time of day 
that was or with reference to whether it was light or 
dark, or when you left? A I couldn’t say exactly what 
time it was, but it was pretty late. The sun was—I guess 
the sun was going down. The afternoon was pretty cool. 

Q And what had been the weather condition that day? 
A It had rained off and on, but there was more or less 
a steady drizzle of rain the whole afternoon. 















Q Now, when yon and Mr. Griffin and Mr. Safly 
left the Station, in whose car were yon? A We were 
in Mr. Safly’s car. 

Q What kind of antomobile did he have? A I be¬ 
lieve it was a 1947 convertible Plymouth. 

Q And the two WAVES were with yon at that time? 
A That’s correct 

Q Who was driving the car when yon left? A To my 
knowledge, Mr. Safly was driving the car when we left 
the Radio Station. 

133 Q Had he offered to take yon back, or how did 
it come abont that yon were nsing Safly’s car and 
he was driving it? A I don’t rightfully know just how 
it came abont that we took the WAVES back in his car. 
I think the WAVE Smitty and I were still in the recrea¬ 
tion room when Griffin had made arrangements to take 
the WAVES back 

Q And yon drove from there over to where? A To 
the WAVE quarters. I guess that’s Potomac Park 

Q Now, what happened when yon got there? A Just 
dropped the WAVES off and agreed to come back and 
pick them up later. 

Q Did yon stay there any length of time? A Not 
that I remember, not more than maybe five or ten min¬ 


utes. 


Q What was the arrangement abont meeting the 
WAVES later? A Well, Smitty and Bnnnie were sup¬ 
posed to acquire a date for Mr. Safly and we were to 
come back after they had gotten dressed and acquired 
this date for Mr. Safly—say a half hour to an hour later. 

Q Could yon tell ns, with reference to time, what time 
it was, or with reference to day or darkness, when yon 
left West Potomac Park? A I couldn’t state a definite 
time. It could have been six-thirty. That would 
134 be standard time. But daylight saving I gness 
then was abont seven-thirty and it was dark It 
was getting dusk abont that time. 
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Q And then when you left there where did I you got 
A We went to the Keyhole Cafe. 

Q And what did you do theret A We stopped in 
there and passed time, more or less, and I believe I had— 
each one of us had a beer and Griffin got up And made 
a phone call to the WAVE barracks to see whati arrange¬ 
ments had been made to procure a date for Air. Safly. 

Q And had they procured one for himf A No, they 
hadn’t 

Q What were you to do, anyway, if anything! A 
As Mr. Griffin told me, we were to go out and pick them 
up and have an evening, anyhow. 

Q That would be the three of yout A Yes,j the three 


of us and the two WAVES. 

Q Now, how long did you stay in the Keyhole Cafe! 
A I couldn’t say a definite period of time, but say it 
takes about a half hour to drink a beer and do a little 
talking, and then with Griffin making a phone cjlII, it may 
have taken 45 minutes to an hour. 

Q Then when you came out of the Keyhole Cafe 
where did you go? A Well, we were heading back to 
pick up the WAVES. 

135 Q Do you know where the car was parked? A 
No, I don’t remember where the car was parked. 

Q Was it parked in front of the Keyhole Cafe or on 
some other street? A I don’t believe it was parked 
directly in front of the Keyhole Cafe, because jwe had to 
go through the rain, and I think we ran, to miss as 
much rain as possible, to the car; and just how far it 
was, I am not sure. 

Q Were you at all familiar with Washington at that 
time? A No; I had only been to Washington say two 
or three times, to go to a movie or something like that. 

Q You had never been out in that section of Wash¬ 
ington? A No. I usually took in a show up in Ar¬ 
lington. 






♦a™ 


Q Now, when you left the Keyhole Cafe, do yon know 
who was driving the car? A When we left the Keyhole 
to go ont to West Potomac Park, Griffin was driving, 
Q Why was Griffin driving the car? A As was said 
earlier, he was more familiar with Washington than was 
Safly, who had only been here three or four weeks. 

Q And did Safly reqnest him to drive the car? A 
Yes, he did. 

• • • • 


136 Q Now, will yon tell ns jnst what happened to 
yon, if anything, after yon got on K Street? A 

Well, I was sitting on the right-hand side of the car, 
with Safly in the middle, and I was jnst gazing ahead as 
any passenger does with someone else driving, 

137 and had no other concern other than being a pas¬ 
senger and looking ahead. Then ont of—I couldn’t 

say a clear bine sky, becanse it was raining, bnt there 
was a terrific crash and I felt the car lnrch to the left, 
and I was thrown against the right side of the car, and 
that was the end of it 

Q Were yon looking straight ahead down the street 
all the time? A Yes, sir. 

Q Were there any lights or reflectors within yonr 
vision? A None that I could see, and I’ve got 20-20 
vision, which they say is tops. 

Q And yon were looking straight ahead? A That’s 
correct 

Q And yon saw no light or reflector or anything in 
front of yon? A No. 

Q When did yon first become aware of the object in 
front of yon on the street? A I don’t believe I ever 
became aware of the object itself. 

Q What happened, then, after yon felt the car lnrch? 
Did yon feel an application of brakes? A I felt a ten¬ 
dency of the car to skid and a sndden lnrch and the 
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brakes were bit, and then it just seemed to slide 
138 as if it were on ice, and then it lurched to the left 
Q And what happened then? A ijhen I re¬ 
membered nothing else. 

Q You do not remember anything after that? A Just 
a complete blackout 

Q Do you recall the condition of the weather just 
prior to the happening of the accident? A Well, the 
best of my knowledge, it was more or less a heavy mist, 
a drizzle of rain coming down, and there was tads not too 
heavy fog, but there was a very noticeable fog rolling in 
off the river. It wasn’t what could be considered pea- 
soup fog, but it was rather heavy. 

Q Then after this collision occurred what do you next 
remember? A I remember lying on the ground and 
some woman was holding my head, I believe, and I 
thought I was blind. I couldn’t see out of either of my 
eyes, and she told me my face was covered with blood, 
and I couldn’t open my eyes. 


143 Q Now, tell us whether or not you 

144 had any whiskey to drink that night 
hadn’t had any whiskey to drink, and if 

it he hadn’t had it in my presence. 

Q And did he evidence any indications to y 
was intoxicated? A No. He was perfectly s< 
Q How about Chief Safly? A Safly wa i 
sober, too. • • • 


or Griffin 
A No, I 
Griffin had 


ou that he 
>ber. 

5 perfectly 


Cross Examination 


145 Q The other thing I want to ask yo 
. you were driving down K Street— 
wasn’t driving. 


i is, When 
A No, I 

















Q I mean when yon were riding in the car down K 
Street, did yon ever warn Griffin or snggest that he go 
slower or ask that he go slower or drive more carefully 
at any time? A No. I don’t usually do any back-seat 
driving. 

Q You never spoke to him at all in that connection? 
A No. 

Q In other words, you were perfectly content with 
the way he was operating the car? A Yes, I was. I 
had perfect confidence in his driving. 

• • • © 

148 Kelly Thomas McCracken, Jr. 

© • • • 

Direct Examination 
BY MR. CLARK: 

Q Chief McCracken, will you state to the Court and the 
jury your full name, and spell your name so the reporter 
can get it? A Kelly, K-e-l-l-y, Thomas, T-h-o-m-a-s, 
McCracken, M-c-C-r-a-c-k-e-n, Jr. 

Q "Where are you employed at the present time? A 
In the Physical Records and Medical Qualifications Divi¬ 
sion of the Bureau of Medicine and Surgery, Navy De¬ 
partment. 

Q In response to a subpoena issued to the Chief of 
the Bureau of Medicine and Surgery of the Navy Depart¬ 
ment, Admiral Pugh, have you brought certain records to 
court? A I have. 

Q Do those records include the hospital and medical 
records of Buel C. Griffin, Omer A. Safly, and Carl Peigh? 
A To the best of my knowledge, they do contain all of 
the records of the Navy Department 











150 ME. CLABK: At this time I am going to offer 
the summary sheet of the injuries of Qmer Safly. 
THE COIJET: Very welL 

ME. CLAEK: (Beading) “Omer Safly, Adam. EMC. 
USN. 3370552. MISSOURI. 9-3-17. 

“U. S. Naval Hospital: Bethesda, Maryland. 

“L Liberty. 2. Not intoxicated. 

“3. Not misconduct. 

“4. Passenger in anto which ran into boxcar, i 
“Multiple scalp laceration with depressed fracture two 
hours ago. 


158 I next read yon a report of the Physical Evalua¬ 
tion Board of the U. S. Naval Hospital, San Diego, 
California, on March 2, 1950, with reference to Omer A. 
Safly. 


159 “The senior member announced that the Board, 
after deliberating on the evidence before it, de- 

160 cided to make the following recommended findings: 

“(1) That Omer Adams Safly, Electrician’s 
Mate Chief, U. S. Navy, be found unfit to perform the 
duties of his rate by reason of physical disabilities in¬ 
curred while entitled to receive basic pay by reason of: 


-(2) (a) tuberculosis, pulmonary, active, moderately 

advanced, No. 0033; and 

(b) atrophy, partial, of optic nerve, right, due to 
trauma, No. 3851; that 

4 “(3) his disabilities are not due to intentional miscon¬ 
duct or wilfull neglect and were not incurred during a 
period of unauthorized absence; that 


164 • • • I will read from the medical history of 

Carl Peigh: 

“Electrician’s Mate, Third Class, U. S. Navy 
“Service No. 2259470 
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“Birth place, Delaware 
“ Birth date, 1-13-28 

“U. S. Naval Dispensary, Navy Department, Washing¬ 
ton, D. C., Arlington Annex. 

“Diagnosis: DU (rupture, traumatic kidney) 
165 No. 2518. Not due to own misconduct 
“1. Liberty. 

“2. Not intoxicated. 

“3. Not misconduct 

“4. Passenger in auto which ran into boxcar. 

• • • • 

“Transferred this date to U. S. Naval Hospital, Na¬ 
tional Naval Medical Center, Bethesda, Maryland, for 
further treatment and disposition.” 

“U. S. Naval Hospital, Bethesda, Maryland. 

“7-31-48. 

“Diagnosis: Buptore, traumatic, kidney. 

“L Liberty. 

“2. Not intoxicated. 

“3. Not misconduct 

“4. Passenger in automobile which ran into boxcar. 

• • • • 

167 Now I read to you the synopsis of the medical 
report of Buel Clarence Griffin at the U. S. Naval 

Hospital, Bethesda, Maryland: 

“Name, Buel Clarence Griffin, Seaman, U. S. Navy. 
Serial No. 8661181. 

“Place of birth, Pickard, Missouri, 12-1-24. 

168 “Diagnosis: Wound, lacerated scalp. 

“L Liberty. 

“2. Not intoxicated. 

“3. Not misconduct 

“4 Driver of auto which struck a boxcar. 

• • • • 



Deposition of Omar A . Safly 


one of the plaintiffs called for examination by counsel 
for the plaintiffs, and after having been sworn by the 
notary was examined and testified as follows: 


Examination by Counsel for Plaintiffs 


Q Mr. Safly, I believe you are one of the plaintiffs 
in this particular lawsuit, are you not? A Yes sir. 

Q Where do you reside at the present time? A 923 
Redondo in Long Beach. 

Q That is your home address? A That is right 
Q You actually live here at the hospital? A That 
is correct. 

Q They never let you out of here? A That is right 
Q You are on a bedpatient status? A That is right 


29 Q Mr. Safly, directing your attention to on or 
about the date of July 31, 1948,1 believe you were 

involved in an accident on that day? A Yes, that is 
right. 

Q About what time of day did it take place? A 9:30 
P. M. 

Q Where did it take place? A In Georgetown, Wash¬ 
ington, D. C. 

Q You were in an automobile at the time? A Yes. 
Q Whose automobile was it? A It was mine. 

Q Registered to you? A Yes. 

Q What kind of an automobile? A 1947 Plymouth 
convertible. 

30 Q Who was driving? A Mr. Griffin. 1 

Q What is his first name? A I don’t know 
his first name. 

Q At that particular time, were you employed? A 
By the Navy. 

Q You were in the Navy then? A Yes. 
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Q Where were yon stationed? A Arlington radio 
station. 

Q At the time of the accident, you had been where, 
where were you coining from? A From the Arlington 
radio station. 

Q Where were you going, what was your destination? 
A I was taking two Waves to the Waves’ barracks at 
West Potomac Park. 

. Q At the time of the accident, did you have the Waves 
with you? A No. 

Q Where were you going at the time of the accident? 
A We were going back to the station. 

Q You say we. There was somebody else in the car 
besides von and Mr. Griffin? A Yes, Mr. Peigh. 

Q How many of you were in the car? A Three. 
31 Q Were you all in the front seat? A Yes. 

Q What were your positions? A Mr. Griffin 
was driving. I was in the center and Peigh was on my 
right. 

Q What street were you on, do you know? A K 
Street 

Q Do you know which direction K Street runs in 
Washington, D. C.? A No, I don’t 
Q Was it in Washington that the accident happened? 
A In Georgetown. It is the old part of Washington. 

Q What was the condition of the weather at that time? 
A It was raining. 

Q Was there any fog? A No, no fog. 

Q Can you describe the rain any more than rain? 
That is, was it heavy, light or what? A No, it was just 
rain. 

Q Were there street lights along there? A No, there 
were no lights. 

Q Was it dark or light at that time? A It was dark. 
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Q Did you have headlights on your car? A Yes. . 

Q Were they burning? A Yes, they were. 

Q Do you know whether they were both oper- * 
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ating? A Yes, they were both operating. 

Q Can you tell us how wide K Street ws,s at thal 
point? A I believe it was two lanes, room for twc 
cars to pass. 

Q Was the street surfaced? A It was blacktop. 

Q Was it a smooth road? A Yes, it was smooth. 

Q Did you notice whether or not there were any rail¬ 
road tracks? A No, I didn’t notice that. 


Q During the last half a block or a quarter of a block 
prior to the point of impact, about what speed was your 
vehicle traveling? A 25 miles an hour. 

Q Was there any change in the speed either up or 
down prior to the impact that you could tell or detect? 
A No. 

Q You were not aware of the vehicle sloping down 
or brakes being applied, anything like that? No. 

Q What was the first impression you had or the 

33 first you knew of the accident? A Felt the car 
hit something and the noise was the first impres¬ 
sion. 

Q ' In other words, it was the actual impact? A That 
is right 

Q Did you see what the object was that yon came in 
collision with? A No. 

Q Never at any time? A Never at any tin*;. 

Q So, of your own knowledge, that is other than what 
somebody told you, do you have any knowledj 
ing what else was involved in the collision? 

Q Did you ever at any time see the object 
you came into collision? A No. 

Q You are not able to say there were an; 
reflectors involved? A I saw none. r 
Q At least you saw nothing? A That is r: 

Q Prior to the collision? A That is right 
Q Now, Mr. Safly, were you rende: 

34 scions in the accident? A Yes, I was. 


uncon 







49 


Q Tell us as near as you can remember what 
happened from 4:00 o’clock on that day. A We 
left the radio station about 6:30 pan. 

Q You stayed at the station from 4:00 until 6:30 
p.m.? A That is right, and the three of us drove down 
in Washington and picked their girl friends up and took 
them to the Waves’ barracks in West -Potomac Park. 

Q When was that approximately? A That was 6:30, 
and about 45 minutes, I guess, to drive to their barracks. 

' Q Where in West Potomac Park, is that down near 
the Lincoln Memorial? A I believe so. 

Q Down on the river by the Mall? A Yes. 

Q You had taken them home and come back to the 
. radio station? A No. 

Q Where did you go after you took them home? A 
We drove around Washington, D. C., after taking them 
home. 

Q What was the purpose of that trip? A Sight¬ 
seeing, I guess. 

50 Q When were you supposed to pick the girls 
up again? A About 9:30. 

Q You were supposed to go back and pick them up 
at 9:30? A Yes. 

Q What was the next place you stopped after you left 
the girls off at West Potomac Park? A The next place 
we stopped was the Keyhole Cafe on Pennsylvania Ave¬ 
nue, I believe. 

• • • • 

v . . * . , 

52 Q How long were you in the Keyhole Cafe? 

, A Twenty minutes. 

Q What did you do while you were in there? A I 
had two bottles of beer. 

Q What did the other boys have? A They had two 
bottles of beer. Griffin, I believe, had one. 

Q You got there about 9:00 o’clock and had two bot¬ 
tles of beer and got over in K Street in Georgetown by 
9:30? A Yes. 

















55 Q How did Griffin happen to be driving your 
car? A At my request. 

Q Why did yon ask him to drive your car! A He 
had been stationed in Arlington quite some time and I 
thought he knew where he was going more than I would. 


61 Q It was dark. So obviously it was dark when 
you were driving down K Street? A Right. 

Q Had you had any whiskey that afternoon? A No. 

Q The only thing you had to drink was two bottles 
of beer, is that correct, from 4:00 until the time of the 
accident? A Water. 

Q I mean the only alcoholic beverage? A That is 
right 

Q The only thing Peigh had to drink was two bottles 
of beer or one bottle of beer? A I believe he had two 
bottles of beer. ! 

Q You were with him all the time? A Yes. 

Q The only thing Griffin had to drink was two bottles 
of beer or one bottle of beer, whichever you testified to, 
is that correct? A That is correct 


262 Deposition of Dr. Walter William Led/yard 


MR. CLARK: May it please the Court, I would like 
to offer the deposition now of Dr. Walter William Led- 
yard. I 


2 Q Are you a doctor? A Yes, sir. 

Q Where did you go to medical school? A Univer¬ 
sity of Illinois. 

Q When was that? A I graduated in 1945. 

Q Did you do intern work? A Yes, sir, I interned 
in the United States Navy, at the U. S. Naval Hospital 
at Jacksonville, Florida, and at Bethesda, Maryland. 
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Q Do yon have any specialty, Doctor? A Neurologi¬ 
cal surgery. 

Q Did you have any special training with reference 
to that specialty? A Yes, I had 2% years with Dr. Mc- 
Inemy at the National Naval Medical Center, and since 
I left the Navy in June of 1950 I have been with 
3 Dr. Crutchfield at the University of Virginia. 

Q In what States are you licensed to practice 
medicine? A I am licensed in the State of Illinois. 

Q How about the State of Virginia? A My license 
is not required as long as I am on the house staff at 
the University of Virginia 

Q What are your present duties on the house staff at 
the University of Virginia? A I am the senior assistant 
resident neurological surgeon. 

• • • • 

15 Q Now, at the time that Mr. Safly was brought 
into the hospital, will you tell us whether or not 
any examination was made of him with reference to 
sobriety? A We made the usual neurological examina¬ 
tion that we do on all of these patients. 

Q What were your findings with respect to Safly’s 
sobriety at that time? A I found no evidence to suggest 
that he was not sober. 

Q Was he at that time, in your opinion, intoxicated? 
A In my opinion, no, he was not intoxicated. 

Q Now, with respect to Plaintiff Buel C. Griffin, you 
stated that you saw him on the same night that you saw 
Mr. Safiv. Is that correct? A That is correct 

Q Can you tell us what you recall about Mr. Griffin? 
A I saw him only very briefly, and primarily to rule 
out the possibility of any serious head injury, and I 
found no evidence of any serious intracranial complica¬ 
tions. 

Q Did you find anything else that you recall with re¬ 
spect to him, as to his injuries? A I recall nothing. If 
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I referred to the record, I might be able to recall 

Q Would yon refer to the record and see if that 
16 refreshes your recollection? A He had clinical 
evidence of a fractured nose, and a small lacera¬ 
tion over his left eye. 


17 Q With reference to Griffin and Peigh, were 
any tests made relative to their sobriety? A I 
did not make them. 

Q Could yon tell ns whether or not tests were made? 
A They must have been, because the record notes, 
under the routine 1, 2, 3, 4 on traumatic cases, under 2, 
“Not intoxicated.” 

Q When you examined these people at the time you 
saw them, will you tell us whether or not you saw any 
evidence of intoxication? A I saw no evidence to sug¬ 
gest intoxication. 

Q You smelled no odor of alcohol on them? A I 
have no record of it, and my memory would not sustain 
me on any statement on that 

Q But you saw no evidence of that? A I saw no 
evidence of it 


Cross Examination 


26 Q With respect to the tests for sobriety that 
you performed on Mr. Safly, what exactly was that 
test, Doctor? A It simply is a neurological examination 
in regard to coordination. 

Q What does it consist of? A Well, it consists first 
of all the finger to nose test, the heel to knee test, and 
the test for repetitive hand and finger motion recording 
coordination. With a patient who is able to walk there 
are also other known tests, such as the Bomberg test 





































and the tests for maintenance of position in space. 
27 Q Doctor, do yon have any records that disclose 
that yon performed any of these specific tests on 
Mr. Safly? A I wonld donbt it I am snre that the 
only record wonld be nnder 1, 2, 3, 4. 

Q The routine headings? A I wonld satisfy myself 
that he was not intoxicated. 

Q Wonld yon perform these tests on a man brought 
into the hospital in the condition that Safly was in with 
respect to injuries, on a man who was in a stuporous 
condition? A During his stuporous condition, no, be¬ 
cause it requires a certain modicum of cooperation. These 
tests were done, of course, in the lapse of time between 
his being admitted and by the time that he was taken to 
the operating room, when he was in a much more cooper¬ 
ative state and in a more normal state of unconscious¬ 


ness. 

Q When was he taken to the operating room? A 
The precise time I do not remember, but I would estimate 
on the basis of the majority of such cases that there 
was a lapse of something between one and two hours. 

Q So that would make it somewhere after 1:00 or 2:00 
o’clock in the morning? Is that correct? A Approxi¬ 
mately. 

Q There would necessarily be that much lapse of 
time? A About that much, because they would have to 
set up the operating room and sterilize the instru- 
28 ments, and so forth. 

Q Do you recall that these tests were taken 
with respect to Safly, or is it your assumption that they 
were because it is a part of the regular practice? A I 
recalr this as precisely as I recall that on these head 
injuries I do a neurological examination. I cannot imag¬ 
ine myself seeing a head injury without doing a neuro¬ 
logical examination. 

Q What is the purpose of that procedure when you 
have head injuries? A The purpose is to be able to 








evaluate how much of a patient’s altered state of con¬ 
sciousness is due to his head injury and how much may 
be due to other causes. 

Q And the finger to nose test and heel to knee test 
will disclose the results of the use of alcohol as distin- . 
guished from the effects that he might have from a head 
injury? A It will disclose, in a person who has had 
sufficient alcohol to be classed as inebriated, that they 
are uncoordinated. It is also possible that a person with 
a head injury involving the cerebellum may disclose 
these same findings; but in this case we had no evidence 
of injury to the cerebellum. 

Q "Where is the cerebellum? A In the posterior por¬ 
tion of the head. 

Q In the back of the head? A That is right 
29 Q Do you recall whether you detected any odor 
of alcohol on Safly? A I have no recollection 
that I did. 

Q You have no recollection one way or the other? 
A No recollection, no. 

Q You have no recollection at all on that score with 
respect to Peigh and Griffin? A No, I have not 

• • • • 

33 Q Do you remember how many people you ex¬ 
amined, roughly, on entrance to the naval hospital? 
A I have no idea. 

Q They run into the thousands, do they not? A 
Probably; in better than four years, I am sure they 
would. 

Q Could you estimate approximately how many times 
you found somebody to be intoxicated on entrance? A 
I have no idea. 

Q Do you remember finding some of them to have 
been intoxicated? A I have no recollection on that one 
way or the other. 

Q Do you recall ever having found a person 
to be intoxicated on entrance to the hospital and 
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' getting it on the record? A I neither do recall nor don't 
recall I have no recollection of it one way or the other. 

Q Yon cannot recall a single instance when you noted 
a man as intoxicated on entrance to the hospital? Is that 
correct? A Yes, that is correct 
MB. AILES: That is alL 

• • • • 

262 MB. CLARK: If the Court please, I now offer 
the deposition of Bobert G. Machotka. 

THE COUBT: It will be received. 

• • • • 

1 Deposition of Robert G. Machotka 

• • • • 

3 Q Your full name is Bobert G. Machotka? A 
Yes. 

Q What is your present address? A 1324 State 
Street, La Crosse. 

Q Where do your parents reside? A Highland, Wis¬ 
consin. 

Q You are now a student at the La Crosse Teachers 
College? A Yes. 

Q On July 31, 1948 where were you? A In Wash¬ 
ington, D. C. 

Q Where did you live? A At 1450 Irving Street, 
Northwest 

Q On this date of July 31st were you in the vicinity 
of what is known as K Street N. W. extended, in the 
city of Washington? A Yes. 

Q Where were you? A At the Potomac Boat Club. 

Q Where is that located? A At 36th and K Street 
Q What were you doing there? A I was associate 
member of the Club. 

Q Did you see an accident, or arrive at the scene of 
an accident that occurred in this vicinity on July 31st? 
A I arrived at the scene of the accident 




Q About how long after it took place, if you know? 
A I’d say not more than three or four minutes at the 
most 

Q When you got to this accident, state what you saw. 
A Three occupants of a car; the car had collided with 
the left side of a boxcar; two of the occupants were on 
the ground,—one I believe was leaning against the car, 
seated, and one was lying on the ground; and the other 
one was standing I believe. 

4 Q Was there any event that called your atten¬ 
tion to this accident? A Yes, we heard the crash. 

Q After you heard it you went over to where the acci¬ 
dent occurred? A Yes. 

Q Were these people in pain and apparently suffered 
injury? A The one lying on the ground complained that 
he had no control over his arms or legs, he couldn’t feel 
them at all; the one standing was Mr. Safly, he was cov¬ 
ered with blood and one eye was out of position; the 
other one was bleeding quite badly. 

Q Now you indicated there was a collision; what ob¬ 
jects came into collision? A The front of the car and 
the left side of the box car; the car went under the box 
car about a foot—moved the box car about a foot, I be¬ 
lieve the brakes of the car weren’t set 

Q Had you observed this box car prior to the acci¬ 
dent? A Yes. 

Q What was it that you observed? A There was but 
one reflector on the box car. 

Q Where was that? A Close to the right corner 
as you were approaching. 

Q What was its position on the right comer as to its 
elevation? A I’d say four or five feet from the ground. 

Q Now when you saw this box car on the way to the 
Club, who was with you? A My brother and his wife. 

Q Did you notice anything peculiar about it? A Yes, 
—my brother swerved out of the way himself to avoid 
hitting the box car. . 









Q What did yon remark? A I don’t remember the 
exact words, but I know we commented on leaving a box 
car setting there in the middle of the road. 


5 Q ME. SKEMP: What did yon say? A I 
don’t remember the exact words, I conldn’t swear 

to it, bnt some remark was made. 

Q Well what was the position of the car in the street? 
A Which car? 

Q The box car. A The tracks ran parallel with the 
street, they were right in the street, like street car 
tracks wonld be, and the box car was left setting right 
in the middle of the road. 

Q Are yon familiar with this street on which the box¬ 
car was located? A Yes. 

Q Had yon previously observed any box cars left 
on the street in this manner? A Yes, I had. 

Q • About what time of day was it the accident oc¬ 
curred? A I know it was dark and quite late; I wonld 
say around 10:30. 

Q Were there any street lights or artificial lights in 
the vicinity of the accident that yon recall? A Not 
within two or three blocks, I don’t believe. 

Q Approximately how far west of Wisconsin Avenue 
did this accident occur? A West of Wisconsin Avenue? 
Q Yes. A Three blocks, Fd say. 

Q What street was it that it actually occurred on? 
A On K Street. 

Q Between what streets on K Street? A I’d say 
at about,—there are no intersections between Wisconsin 
Avenue and the Boat Club, it’s just one street; the 
other streets are dead end on M Street; if they 

6 had intersected it would be about 34th Street 
and K. 
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Q What kind of weather was there on this evening in 
question? A I know it was nice enough to go swim¬ 
ming; outside of that I won’t say. 

Q Do you remember whether or not it was raining? 
A I couldn’t sayTruthfully. 

Q What about the fact where or not there was any 
fog? A That' I couldn’t say. 

Q Is fog frequent in this area? A Yes, it is. 

Q Comes at intermittent intervals? A Do you 
mean— 

Q I mean is it a condition that comes and goes when 
it does exist, or is it a condition that is constant, when 
it does exist? A No, it would be intermittent 

Q Now after the accident did you get close enough to 
these people that you mentioned to determine as to 
whether or not there was any alcohol on their breath, or 
any evidence of drinking? A I was very dose to them, 
I tried to help Mr. Saffley, he was the driver; I noticed 
no trace of alochol either on the person or on the 
breath. 

7 Q Was that true of the others that you noticed 
there, the other occupants injured, did you de¬ 
tect any alcohol? A None of them. 

• • # • 

• / 

Q Now when the automobile and the box car came to¬ 
gether, I believe you described how it happened but I am 
not sure it was entirely dear. What part of the car 
hit what part of the box car? A The front of the- car 
hit the left side of the—if you call the end of the box car 
the rear? 

Q That’s right A The front of the car hit the left 
side of the box car from the back. 

Q From the end of it? A Yes. 

• • • • 

Q Now you mentioned in your examination that when 
you came along there with your brother, in your brother’s 
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car, that he had to turn suddenly to avoid hitting 
8 the box car. • • • A. Yes. 

Q Now in turning to avoid it, how was he able 
to avoid it; what did he have to do in the maneuvering 
of his car? A He turned to the right to -go past the 
box car. 

Q And he did succeed in getting by all right? A 
Yes. 

0 0 9 0 

Cross Examination v " 

9 9 0 0 

10 Q Do you know as a matter of fact which set 
of rails this particular boxcar was on when this 

11 accident occurred? A I believe it was on the 
one farthest to the right 

Q In other words, the one that would be to the north, 
you don’t know for sure? A As I remember— 

Q It is your best memory? A Yes. 

Q That was the only car parked there? A As I re¬ 
member. 

Q No other boxcars at all? A Not near, not joined 
to it 

Q Were there any boxcars in the block? A I don’t 
believe so. 

Q In other words, this particular boxcar that these 
plaintiffs struck that night was a single boxcar parked 
on the north set of rails, to your best knowledge? A 
To my best knowledge. 

Q You said that the car had a reflector attached 
to it? A Yes. 

Q What kind of reflector? A I believe it was red 
and white stripe. 

Q And was about 4 or 5 feet from the ground level? 
A Yes. 

Q That it was attached to the right rear comer? A 
Yes. 












Q As you approached west? A As you go west, yes. 

Q You also stated it was that part of the car that 
the automobile struck? A Yes. 

Q If you know, what part of the boxcar actually was 
struck? A The left. 

Q The left rear corner? A Yes. 

Q How do you happen to know? A I noticed it 
12 Q You saw the accident? A No, I saw where 
the car was. 

Q The automobile had cdme to rest at that particular 
comer? A Yes. 

Q The front end of the automobile was up against 
that comer? A It was pushed right under. 

Q You are sure it was the left rear comer? A Yes. 

Q Isn’t it true that there was a sufficient distance be¬ 
tween the north curb and the north side of the boxcar 
for a car to pass? A Yes, I passed over there myself. 

Q You passed through there yourself? A Yes. 

Q Now I believe I asked you if you had been ac¬ 
quainted at all with the other two fellows, outside of 
Saffley; what was your answer? A I was not 

Q They were strangers to you? A Yes. 

Q And you just got acquainted after the accident? A 
Yes, I saw them once after the accident 

Q You gave as your opinion that the time of the day 
was about 10 .*00 when the accident occurred, or 10:30? 
A Yes. 

Q Is that eastern time? A Washington time. 

Q Daylight saving? A I don’t know for sure; by 
my watch it was Washington time. 


13 Q Did Saffley explain to you how the accident 
occurred? A Yes. 

Q Did he say what occurred? A Yes. 

Q Would you mind telling what he said to you? A 
That they were driving up west on K street and saw 
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tile reflector too late to go around it, thinking it was 
on the,—taking a chance it was on the left side of the 
car instead of the right; they just went aronnd the wrong 
side of the reflector. 

Q Yon say the impact was snflieient to move the box¬ 
car about a foot? A Yes. 


262 MB. CLARK: Now, if Your Honor please, I 
would like to offer in eyidence as Plaintiffs’ Exhibit 
No. 7 a certified copy from the Department of Commerce, 
issued by the Weather Bureau, of the daily weather record 
for July 31 of 1948. 


267 THE COURT: “Lights on parked vehicles. 
Whenever a vehicle is parked or stopped on a 

street, roadway, or alley during the times between one 
half hour after sunset and one half hour before sunrise, 
or at any other time when there is not sufficient light to 
render clearly discernible any vehicle on the street from 
a distance of 200 feet, there shall be displayed upon such 
vehicle one or more lamps, one of which shall be on the 
roadway side and project a white light visable under 
normal atmospheric conditions from a distance of 

268 500 feet to the front of such vehicle, and one of 
which lamps shall project a red light visible under 

like conditions from a distance of 500 feet to the rear, 
except that such parking light or lights need not be dis¬ 
played upon any vehicle stopped or parked on any street, 
roadway, or alley which is electrically lighted where there 
is sufficient light to reveal any person for a distance of 
200 feet upon such street, roadway, or alley.” 


273 THE COURT: Now, the motion is renewed to 
offer Regulation 47(g) on behalf of plaintiff. This 
is a regulation which deals primarily with lighting parked 
vehicles. The Court makes the observation on the regu- 













lation, one, that lights need not be displayed on a vehicle 
stopped or parked where the roadway is electrically 
lighted with sufficient light to reveal a person 200 feet 
away, and it is not clear from the testimony whether 
street lights were in this area— 

MB. QUIMBY: They stated they were not 
274 MB. ATLES: This plat shows one right where 
the car was parked. I do not know how accurate 
that is. 

THE COURT: Second, the tenor of the regulation 
does appear to embrace a vehicle with lighting power of 
its own; and the third thing I would like to be enlightened 
on and illuminated on is, “What regulations does the 
Interstate Commerce Commission have about lighting 
boxcars on the roadbed of railroads, where they stand 
immobile. 

MB. ATLES: Your Honor, I can only answer that 
this way: That our people did check and the railroad 
does not have any regulations about lighting parked ve¬ 
hicles. From that I say it is apparent that there is not 
any ICC requirement that that be done. 

MB. CLARK: Then I go back to what our Court of 
Appeals held in Neitzev v. Railroad Company, in 5 
Mackey 34: 

“The proper place for cars, when not in use, is the 
depot, station, or yard of the company; and the proper 
olace to load and unload freight is a freight station. 
It has no right, therefore, to incumber the streets with 
cars and to leave them there when not in use. That is 
an unauthorized occupation of a public highway.” 

• • 0 • 

276 THE COURT: Now, I am going to rule that 
under the definitions promulgated in the traffic 
regulations, a boxcar does not come within the definition 
of ‘Vehicle” in 47(g). 



























MR. QUIMBY: Your Honor, on page 4, in the defini¬ 
tion of “vehicle” Yonr Honor will notice in the first 
several words of that: 

“Any appliance moved over a highway on wheels.” 

That is the way they move vehicles—on wheels. They 
drag them. It does not say that it has to be nnder its 
own power. 

“or traction tread, including streetcars.” 

“Any appliance” is the cover-all, and it is on wheels, 
and it does move over the streets. 

277 They go on and further identify “vehicle” as 
including streetcars, and so on. I do not know 
what an appliance on wheels would be if that does not 
fit it. 

THE COURT: I will reverse myself and say it is a 
vehicle as defined by the definition, but in this case 
clearly demonstrating that it has to be one with power 
to display a light of this type; and in the face of the 
easement which has been granted of the use of K Street 
to the B&O Railroad, whether statutory or common law, 
and with the evidence before me that there is a plat 
showing a light near this particular car, and with the 
exception under the regulation if a person can be seen 
with a street electrically lighted at a distance of 200 
feet, I hold that the regulation has no application to the 
facts. 

• • • • 

285 MR. CLARK: If the Court please, I now offer 
in evidence Section 49(a), subsection (2), of the 
Traffic and Motor Vehicle Regulations for the District of 
Columbia in effect on July 31, 1948, and ask the Court’s 
permission to read it to the jury. 

THE COURT: Yes, sir. 

MR. CLARK: “Approved multiple-beam headlamps on 
passenger cars shall be so aimed vertically that when 
the vehicle is not loaded the center of the high intensity 
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portion of the uppermost distribution of light or driving 
beam shall not project higher than a level of three indies 
below the level of the center of the lamps from which it 
comes. The intensity of the light beam from each head¬ 
light shall not be less than 4,000-beam candlepower nor 
greater than 37,000-beam candlepower. The headlamps 
shall be aimed horizontally according to its type and 
specifications as prescribed by the Director.” 

I would also like to offer Section 49, subsection (a) (5): 

“Every motor vehide equipped with multiple-beam 
headlamps operating on the highways of the District when 
lights are required, shall use the lower or dty driving 
beam.” 

286 I would like to offer also Section 47, subsec¬ 
tion (f): 

“Lamps on other vehides. All vehides not heretofore 
in this section required to be equipped with specified 
lighted lamps shall carry one or more lighted lamps or 
lanterns displaying a white light visible under normal 
atmospheric conditions from a distance of not less than 
500 feet to the front of such vehide and displaying a red 
light visible under like conditions from a distance of not 
less than 500 feet to the rear of such vehide.” 

And the definition of “vehide.” 

THE COURT: You may read that 

MR. CLARK: The definition of “vehide” in the same 
traffic regulations, on page 4, listed as subsection (y): 

“Vehide. Any appliance moved over a highway on 
wheels or traction tread, induding streetcars, draft ani¬ 
mals, and beasts of burden.” 

I would like to offer a portion which the Court has 
authorized of section 4 of the Police Regulations, pro¬ 
mulgated by the Commissioners of the District of Colum¬ 
bia, in force and effect July 31,1948. 

“Nor shall such train, locomotive, car, or cars, be 
parked or stored on a street for an unreasonable time.” 
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I would like to offer-—I think Mr. Ailes has no objec¬ 
tion—that at the time of the happening of this accident, 
under the American Experience Mortality Tables, 

287 Mr. Safly would have a life expectancy of 30.5 
years. 

• • • • 

EUis T. Underwood 

• • • • 

Direct Examination 
BY MR. AILES: 

Q Mr. Underwood, will you state your full name, 
pleasef A Ellis T. Underwood. 

Q Mr. Underwood, by whom are you employed! A 
Baltimore and Ohio Railroad. 

288 Q What is your job at the B&O! A General 
Yardmaster. 

Q Where are you stationed! A Office in Washing¬ 
ton. 

• • • . • 

294 Q Has it been the practice of the Railroad to . 

leave cars standing on the north track or west¬ 
bound track running through here overnight! A One 
time that track was used all the way down for the pur¬ 
pose of unloading on that street • • • r 

• • • • 

Q Do you leave cars in any other area on K Street 
here out in the middle of the street! A Yes. 

Q Are there any other installations! A Oh, yes. If 
we have cars to be unloaded there, why, we put them out 
there to be unloaded—any place along there. 

Q What hours do your train crews work in the course 
of the day, Mr. Underwood! A Eight a. m. to 4 p. ul, 
'unless there’s other work to be performed. If they can’t 


do it ■within that time, they work overtime—5, 6, or 7 
o’clock at night ' 

Q What hours do the industrial installations work, 
if you know, in that area? Bo they work after 4 

295 p. in., in the evening? A Around between 4 and 
5, I would say, they all get through. 

Q Have you consulted the records which are main¬ 
tained in your office with respect to cars that were left 
on the street or on the Chestnut Farms siding on July 
31, 1948? A Yes, sir. 

Q Directing your attention to the street proper, the 
north track, what cars were left on that street that night? 
A Towards the boat house there were three boxcars. 

• * • • 

296 Q How many cars were parked here? A Three 

• cars. ■ 

Q What were they loaded with? A Milk cans. 

Q Does that mean new milk cans? A That’s right 
Q They were left there to be unloaded by Chestnut 
Farms Dairy; is that right? A Eight 

Q Were any cars on the siding here that night? 

297 A Three cars. 

Q What were they loaded with, if you know? 
A I don’t know what they was loaded with. 

Q But they were left on the Chestnut Farms siding; 
is that correct? A That’s right 

• • • • 

308 Q Wasn’t it your testimony on direct examina¬ 
tion that there was a customary practice, of your 

own personal knowledge, that they left these cars sitting 
on the main line until they got around to unloading them? 
A That is correct 

Q Then, you were mistaken about that of your 

309 own personal knowledge, weren’t you? A Well, 
I don’t know whether you would call it personal 

knowledge or not 
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Q I mean what you know yourself and not what some¬ 
body told you. 

' • • • • 

THE WITNESS: I know from the gentleman I suc¬ 
ceed in this position I have, and from other railroad 
men around there, it has been the practice for years and 
years to unload cars on the streets in Georgetown. 

• • • • 

313 Q But you have your own freight yards there, 
do you.not ? A We do, yes. 

Q With storage space for cars in them? A If there 
is any room left 

Q Those two freight yards of theirs will accommodate 
how many freight cars? A I wouldn’t want to make 
a say on that 

Q Well, give us your best estimate as to how 

314 many they will accommodate. Tou are familiar 
with the yards and the cars, aren’t you? A That’s 

right 

Q Well, how many? A I would say 50 cars. 

Q 50 cars that they will accommodate, and the aver¬ 
age load there is about 45 cars every day? A That’s 
right 

Q And the yards will hold 50? A I would estimate 
about 50. I don’t know exactly. 

• • • • 

315 Redirect Examination 
BY MR AILES: 

Q Mr. Underwood, is it the practice for Chestnut 
Farms to unload cars in front of their building or to 
unload them from the freight yard? 

• • • • 

THE WITNESS: It is the practice. 



Wv'" : 

•&*.’ • 


BY ME. AXLES: 

Q To do what? A Unload the cars alongside of 
their siding on the westbound track. 

Q And not from the freight yard? A That is cor¬ 
rect •/ 


Recross Examination 


BY MB. CLABK: 

Q One other thing: When yon said to unload cars, 
did you mean oft of the siding next to their building or 
oft of the westbound track? A Oft the westbound track 
when their siding is fufl. 

Q They unload them right out in the street? A 
That’s right 

Q Oft the westbound track? A Yes. 

Q Does Chestnut Farms work at night A Some¬ 
times they do and sometimes they don’t 


BY MR AXLES: 

Q Will you state your full name, please* Officer? 
A Ralph Ogle. 

Q Where are you employed, Officer Ogle, at the pres¬ 
ent time? A Metropolitan Police Department 
Q In what branch of the Police Department are you 
at the present time? A Traffic Division. 

Q Were you in the Police Department on July 31, 
1948? A Yes, sir. 

Q What branch were you in then? A Traffic Divi- 







Q On that date did yon investigate an accident which 
occurred on K Street in Georgetown down under the over¬ 
pass? A Yes, sir. 

Q Will yon describe the circumstances that yon dis¬ 
covered when yon got there? 


318 THE REPORTER (Reading): “Question. Will 
yon describe the circumstances that yon discovered 

when yon got there? 

“Answer. We received a call over the radio—police 
radio—at about 9:02 p. m., and I don’t know exactly 
where we were at this time, but I imagine it took ns 
about 10 minutes to get there. We probably arrived 
there between 9:10 and 9:15.” 

BY MR AILES: 

Q Now, when yon say “there” where did this 

319 accident occur? A In front of 3412 K Street, 
Northwest 


320 Q What did yon discover when yon got to this 
point opposite 3412 K Street, Officer Ogle? A We 
found a Plymouth convertible had ran into a boxcar—the 
end of a boxcar. 

Q Did yon take the number off the boxcar? A We 
have the number here. I don’t know if I took it off or 
Officer Bixler took it off. 

Q Yon mean it is on the picture? A It is on the 
picture. We also have it on our paper here. 

Q Did yon have occasion to photograph this scene? 
A Yes, sir. It was photographed by Officer Bixler. 

Q Do yon have those pictures? A I do. 

Q Can I have them, please? 


321 Q When were these pictures taken, Officer Ogle? 
A Shortly after we arrived there. 




Q First of all, I do not believe yon said who was 
involved in this accident A No, I have not It was— 
one was Bnel BL Griffin. He was the driver of the 
automobile. Another was Carl Peigh, who was a passen¬ 
ger. And another was Omer Adams Safly. He was a 
passenger and the owner of the automobile. 

Q Were these three boys still there when you got 
there? A No, sir. They were gone to Georgetown Hos¬ 
pital. 

Q Ton are sure you did not see the injured boys at 
all? A Not at the scene of the accident I saw them 
at the hospital. 

Q At the Georgetown Hospital? A Yes, sir. 

Q Approximately what time was it when you got to 
the scene of this accident? 

THE COURT: Don’t we have that in the record? It 
was either 9:10 or 9:15. * 


322 Q What time were they taken? A I say we 

323 probably arrived there between 9:10 and 9:15. The 
pictures were taken between the time we arrived 

there and 15 minutes later. 

Q Did you have the equipment with you to take the 
picture? A Yes, sir. We carry it in the cars. 


324 Q Now, do these pictures, Mr. Ogle, actually 
represent the scene which you discovered when you 

325 arrived at the scene of the accident? A With the 
exception that there are no people in these pic¬ 
tures. 


Q Officer Ogle, had you seen a tank car or any other 
kind of a railroad car on the track on which the 
boxcar was sitting before you got to the boxcar? A I 
didn’t remember it, but we have a notation that was 
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taken at that time that there was a car on the same 
track 400 feet east of the accident which had reflectors 
on both ends of it 

Q 400 feet east of the accident would be in this direc¬ 
tion, would it not, on this plat, if this is 34th Street, 
this is K Street, and this is Key Bridge (indicating)? 
A It would be to the right on that map, yes. 

• • • • 

326 Q Now, you said you saw the boys later. Where 
did you see them, Officer Ogle? A At George¬ 
town Hospital. 

Q And did you interview them at that time? A We 
talked to them, yes, sir. 

Q Didn’t you detect any odor of alcohol on the 

327 breaths of the individuals? A I remember that 
there was an odor on the driver’s breath. I couldn’t 

say about the others for sure. 

Q Do you have the accident reports that you filed 
for all three of them or just one with you? A They are 
all three on the same one, but some of the questions are 
different for passengers than for operators. 

Q Did you make a notation on that accident report 
with respect to odor of alcohol? A Yes, sir. 

Q And that notation indicates that you found an odor 
of alcohol on the breath of Mr. Griffin; is that correct? 
A On the driver, yes, sir, Mr. Griffin. 

• • • • 

328 Q Do your notes indicate anything about the 
presence of a reflector or a light such as is shown 

on the picture here on the back of this boxcar? A They 
indicate there was a reflector and red light on the right 
side of the boxcar. 

• • • • 



Cross Examination 


BY MR. CLARK: 

Q Was the red light burning? A Yes, sir. 

Q That was at the time that yon got there? A Yes, 


331 Q It was dark when yon got to the scene of the 
accident, wasn’t it? A Oh, yes, sir. 

Q And the road was wet? A Yes, sir. 

Q It had been raining? A Yes, sir. 

Q Do yon recall whether it was foggy or not? A 
• • • I recall that when we entered K Street and started 
raider the Freeway there it was very difficult to see far 
ahead of yon. Whether it was foggy or not, I couldn’t 
say. 

BY MR. CLARK: 

Q It was very difficult to see far down the street? 
A Yes, sir. 


332 Q Officer Ogle, did yon or Officer Biader have a 
conversation with Mr. Griffin with respect to what 
alcoholic consumption be had had on that evening? A I 
don’t remember whether it was I or Officer Brxler. We 
were both there. 

Q Did your notes indicate that such a conversation 
was had? A Yes, sir. 

Q What do they indicate Mr. Griffin said? A That 
he had two beers and one shot 
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Paul H. Bixler 

* .9 

• • • • 

333 Direct Examination 
BY MB. AIDES: 

Q Will yon state your full name, please? A Paul H. 
Bixler. 

Q Mr. Bixler, where are you employed at the present 
time? A I am at the White House Police now. 

Q Where were you employed in July and August, 
1948? A At the Metropolitan Police, in the Accident 
Investigation Unit 

Q Were you, along with Officer Ogle, directed to in¬ 
vestigate an accident on K Street, down in Georgetown, 
on July 31, 1948, in the evening? A Yes, sir. 

• • • • 

334 Q The pictures you see before you have been 
introduced in evidence when Officer Ogle was on 

the stand. Do they accurately represent the scene as you 
saw it? A Yes, sir. 

• • • • 

336 Q You mean that you measured from the side 
of the boxcar to this curb and that was 13 feet? 
A 13 feet 

Q Do you have any other measurements that you 
made at that time? A We measured from the end of 
this boxcar to the nearest street lamp, which was 100 
feet east 

Q Which side of the street was that street lamp on, 
if you recall? A As I recall, it was on the south. 

• • • • 

Q Will you look at your notes and see if you made 
any other measurements besides that? A We measured 
the width of the track, was 5 feet, and there was a car 
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on the same track 400 feet east of the accident That 
would be 400 feet east of the end of the boxcar. 

i 

• • • • 

338 Q Now, did you see the three boys who had 
been involved in this accident later on at the 

Georgetown Hospital? A Yes, sir. 

Q Did you have any conversation with them at that 
time? A I talked to the driver of the car, Griffin, at 
the hospital. 

Q What, if anything, did Mr. Griffin say with j 

339 respect to the amount of alcoholic beverages that | 
he had consumed? A I asked him how much he - | 

had had to drink, and he said he had had two beers and j 
one shot. 

Q If you recall, did he make any explanation of how 
the accident occurred? A As I recall it, he stated that 
he was not familiar with the streets and he didn’t know 
just where he was at the time the accident happened. 

Q Do you have any knowledge of the reflector and 
the light that the pictures show on the lower right-hand j 
corner of the car? A Yes, sir. We made a note of 
that at the time—that there was a reflector and red light 
on the right side of the boxcar and a reflector on both j 
ends of the other car that they had passed. 

• • • • 

Cross Examination 

BY MR. CLARK: j 

Q Officer Bixler, with reference to that other car that 
you are talking about that you say had reflectors on both 
ends, there was not any red light on that car, was there? j 
A Not that I recall; just a reflector. 

Q And this track here—this spurtrack—had boxcars 
on it at the time? A Yes, sir. 

340 Q And then there were three boxcars in a line j 
on the westbound main track; that is correct, isn’t j 

it? A I believe that is correct 


Q Well, at least, there was one, and there might have 
been some in front of it? A Yes. 

Q And it was a dark night, raining? A Yes, sir. 

1 Q Wet, a little foggy? A I don’t recall the fog. It 
was clondy and wet. 

Q It was difficult to see as yon went up K Street? 
The nearest street light was 100 feet east of that on the 
opposite side of the street, wasn’t it? A On the south 
side, yes. 

Q And at that time they were constructing K Street 
Bridge? A I believe tha,t is correct, yes, sir. 

• • • • 

Q Were the footings laid for the uprights? A Yes, 
they were. I think the picture will show some of the 
overhead was already put up there. At the top you can 
see there, above the bocxar. 

341 Q Some of the overhead was already up, and 
that extended all the way back east down on K 
Street, did it not? A Yes, sir. 

Q And it would necessitate driving in the center of 
the street, or approximately the center of the street, to 
go on down the street going west, would it not? A I 
don’t know as that would necessitate driving in the cen¬ 
ter of a street. Those uprights are on the side. 

Q Yes, but the street is much narrower farther east 
than it is up at this point, is it not, if you recall? A I 
don’t recall. It seems to me it is about the same width. 
We measured the width there of 38 feet 
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Willoughby M. C off mam. 


Direct Examination 


BY MB. AILES: 

Q Mr. Coffman, will you state your full name, please! 
A Willoughby M. Coffman. 

Q Where are you employed, Mr. Coffman? A At 
Georgetown. 

Q You are employed by the B&O Railroad? A B&O 
Agent at Georgetown. 


Q How long have you been there, Mr. Co ffm an? A 
Fifteen years. 

Q Now, where is your office there? A At 3244 K 
Street 

Q Mr. Coffman, I show you a picture marked De¬ 
fendant’s Exhibit No. 4 and ask you if you are familiar 
with that location (handing a photograph to the witness). 
A I am. 

345 Q What does the picture show? A That shows 
the K Street tracks and our siding along the 
Chestnut Farms. 

Q Have you been familiar with this location for 15 
years? A I have. 

• • 

Q Specifically, since July 31, 1948, has any change 

been made in the location of the center tracks or of the 

, • ] . ■ . 

siding serving Chestnut Farms? A The only changes 
been made is this little bumper on the end of the Chest¬ 
nut Farms siding. 

Q Will you hold that up so the jury can see it? 
Then we will pass it on. A That little bumper (indi¬ 
cating). 

Q That concrete block stop? A That is right 






























Q Otherwise this situation, as far as tracks are con¬ 
cerned— A Are just the same. 

Q How about the street? Has there been any change 
in the paving of the streets since then? A No; that is 
just the same. 


346 Q Now, Mr. Coffman, in connection with your 
job as freight agent in Gergetown, do you handle 

demurrage charges? A I do. 

Q What data is used for the purpose of determining 
the demurrage charges that are owed with respect to 
freight cars? A in the morning we make a check of 
all the cars in the yard; every morning. 

Q You had better explain to the jury what “demur¬ 
rage” means, Mr. Coffman. A Demurrage—after a car 
comes in for a consignee and is allowed to stay there 
two days free, then we charge them a demurrage after 
that for holding the car. 

Q What is the demurrage rate? A The rate, the 
first two days, would be $5 a day; the next two days, 
$10 a day; and after that $20 a day. 

Q So that, as part of your job, you have to know 
how long cars are placed for a consignee; is that 

347 correct? A That’s right 

Q Now, do you have in your possession the 
track check records maintained under your supervision 
for July and August of 1948? A I have. 


Q Mr. Coffman, I hand you Defendant’s Exhibit No. 
6-A, and ask you if, from your records, you can tell us 
the car number for the New Haven boxcar shown on the 
right side of that picture. 

MB. AILES: I would like to tell the witness, if I 
may, Your Honor, that this picture is introduced in evi¬ 
dence with the testimony that it was taken on the night 
of July 31,1949. 
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THE COURT: Yon may direct his attention to that 
fact' 

BY MR. AILES: 

Q What is the car number for this New Haven cart 
A That is 31,036. 

Q Does the record also show Pennsylvania Railroad 
car 106,364t A 106,364, yes. 

Q For the purpose of determining demurrage, is it 
relevant for you to know whether or not that car is 
loaded or unloadedt A’ Yes, sir. 

348 Q In other words, when the car is empty, de¬ 
murrage ceases to accumulate; is that correct? A 

That is right. 

Q Or to accrue. 

Now, if your record will show it, can you tell us 
whether or not on Monday morning, August 2, Pennsyl¬ 
vania Railroad Car 106,364 was loaded or unloaded? 
THE COURT: You say August 2? 

MR. AILES: Yes, sir. That is Monday morning. 
August 1 was Sunday. This accident happened July 31, 
Saturday night 

THE WITNESS: That was loaded with cans and the 
car was full 

BY THE COURT: 

Q What kind of cans were they? A Milk cans. 

BY MR. AILES: 

Q For whom was the car? A Chestnut Farms. 

Q From your record, Mr. Coffman, can you tell 
whether or not there was a tank car there? A There 
was a tank car east of the Pennsylvania car, about 150 
feet, that had been placed for Hoffmeier to load. 

Q Does your record show what distance that car was, 
or do you reach that conclusion from the fact 

349 that the car was consigned to Hoffmeier? A It 
doesn’t show the distance here, but we reached that 

it was for Hoffmeier, and he is located down there east 
of Chestnut Farms about 150 feet, 200 feet, maybe 300. 
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Q It could be as much as 300 feet, could it not? A 
Yes, I think it could be. 

Q Now, does your record show about how many cars 
were in this area over that week end? A It will show 
up to Wisconsin Avenue, this book, and then I have 
another book from Wisconsin down. 

Q How many were up to Wisconsin Avenue? 

• • • • 

A Up to Wisconsin Avenue, and I have seen 40 
cars. 

350 Q Is 40 cars a fairly good-sized load for the 
area up to Wisconsin Avenue? A Yes, that is 

about the average—35,40 cars. 

✓ 

• • • • 

Q Do you see a New Haven car in the photograph 
denominated Defendant’s Exhibit No. 6-A (handing a 
photograph to the witness)? A Yes, there is a New 
Haven car on the Chestnut Farms siding. 

Q And is that car parallel to the Pennsylvania Bail- 
road car 106,364, against which an automobile is lodged 
in this photograph? A It is. 

351 MB. AUiES: Thank you. 

MR. CLARK: May I see that, please? 

(Mr. Ailes handed a photograph to Mr. Clark.) 

MR. CLARK: Where is the number on it that was 
testified to? 

MR. AILES: The witness gave us the number from 
the demurrage record. That was the purpose of asking 
him about the New Haven car, because the number is 
not apparent from this picture. 

THE COURT: We understand the New Haven car 
is on the siding next to Chestnut Farms, Mr. Ailes? 
MR. AILES: Pardon me? 

THE COURT: The New Haven car is on the siding 
next to Chestnut Farms? 




MB. AILES: Parked parallel to Pennsylvania 106,364. 
THE COUBT: When yon use the term “parallel” I 
jnst want to be sure whether it is north of the main 
track or on the main line. 

MR. AILES: On the siding. 

That is all I have. 

Cross Examination 

BY MB. CLARK: 

Q When did this New Haven car come into the yard? 
A On the 31st 

Q And what was its condition on Monday mom- 

352 ing, August 2! loaded or empty? A It was 
empty. 

Q And what time was it empty? Do you know? A 
It was empty at 7:30 in the morning on Monday morning, 
when we made the check. They probably unloaded it on 
Sunday. 

Q What time did it come in on the 31st? A 31st—I 
don’t have the exact time—the hour, on this record. 
That would be on our demurrage record. 

Q I thought you were testifying from the demurrage 
record. A That is, but this is a track check and we 
just carry the day when it comes in, but I don’t have 
the hour that it come in on this record. 

Q What time did the Pennsylvania car come in? A 
The Pennsylvania come in on the 30th. 

Q The Pennsylvania car came in on the 30th? A 
Yes. 

Q And that was parked on the track in the middle of 
the street; is that right A That’s right 
Q And the New Haven car came in on the 31st, and 
that was put on the siding; is that right? A That’s 
right 

Q The Pennsylvania car was still loaded on 

353 Monday morning, August 2?. A That’s right 




Q Yon do not know what time on the 30th the 
Pennsylvania car came in, do yon? A Not the honr, no. 
I have that, bnt not here. 

Q Had the Pennsylvania car been sitting on that 
track in approximately the same position from the 30th 
of Jnly until the morning of August 2? A Just about 
the same. 

Q Just about the same position? A Yes. 

Q It had not been put on the siding for Chestnut 
Farms to unload it? A No. 

Q How many cars did you say you handled down 
there that day? A We handled in the yard that Mon¬ 
day morning 40 cars. 

Q When you are speaking of the yard, yon are talking 
about the ones you had parked on the street, the ones on 
the siding, and the ones you had over in your freight 
yard? A That’s right 

Q Your freight yard will accommodate 50 or 60 cars, 
not counting those on the street, will it not? A About 
48 cars. 

Q The freight yard will accommodate 48 cars 
354 and not have any left on the street? A That’s 
right 

Q They would be all off the street? A Yes. 


Ellis T. Underwood 


was recalled as a witness and, having been previously 
duly sworn, was examined and testified as follows: 


BY MR. AILES: 

Q Mr. Underwood, you are the same Mr. Underwood 
who testified here yesterday; is that correct? A That 
is correct, sir. 









Q Do yon have the equipment register with, you? A 
Yes, sir. 

Q Can yon tell from the eqnipment register the di¬ 
mensions of Pennsylvania Car 106,364, specifically, first 
of all, with respect to the width of the car at its widest 
point? A Grab-iron to Grab-iron, the car is 10 feet 8 
inches wide. 

Q When yon said 9 feet 6 is the standard yesterday, 
were yon referring to outside or inside width? A In- 




Q And this figure yon give of 10.8 is outside width; 
is that right? A Yes, sir. 

Q That is the figure that would be used for the 
357 purposes of determining how much clearance this 
car would need if it were to be pulled through a 
narrow place; is that correct? A That is correct, sir. 


Q Mr. Underwood, from your register, can you tell 


what the dimensions are of New Haven Car 31,036? A 


Its width is 10 feet 8 inches. That is from grab-iron to 
grab-iron. 
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Thomas Levi Proctor 


■J 


Direct Examination 


BY MB. ATLES: 

Q Mr. Proctor, will you state your full name, please? 
A Thomas Levi Proctor. 

Q You talk so I can hear you and then I am sure all 
the jury can hear you. A Thomas Levi Proctor. 

Q By whom are you employed, Mr. Proctor? A By 
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the Baltimore and Ohio Bailroad. 

Q And what is your job at the B&O? 
tender. 
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Q Whereabouts? A On K Street, between 30th and 
the end of the street np there, would be the other side of 
Key Bridge. It would be in the 3300 block. 

Q The area where yon handle lamps extends on K 
Street from 30th Street dear to Key Bridge; is that cor¬ 
rect? A That’s right 

Q How long have yon been on that job? A Second 
week in March in ’42. 

Q And are yon still on that job? A Yes, sir. 

Q Mr. Proctor, are yon aware of the fact that there 
was a collision that night over that week end between an 
automobile and a boxcar standing in the street on 

360 K Street? A Yes, sir. 

Q First of all, did yon work Sunday morning, 
August 1st A Yes, sir. 

Q And yon did work July 31st? A Yes, sir. 

Q Now, as lamp tender what duties do yon perform? 
A All the way through? 

Q Yes. A The first thing in the morning, I dean 
the office from 7 to 8, one Hour in the office, in the freight 
office. 

Q Yes? A And then gather my lamps np and dean 
them—pick them all np and dean them. I take care of 
the grain doors—unload at the mill,—unload at the Wil- 
kins-Rogers Flour Mill. Then I dean the yard, remove 
trash from the B&O Yard. Then I hang my lanterns np 
when it is time to hang them np. 

Q What time do yon start hanging them np? A I 
start hanging them np about twenty after three. 

• • • • 

Q On this occasion, July 31, 1948, did yon hang the 
lanterns np? A Yes, sir. 

Q When did yon first know that there had been 

361 an acddent with a boxcar on K Street? A About 
7 o’dock Sunday morning. 






Q How did you find out that there had been an acci¬ 
dent, if yon can answer that question without saying 
what somebody told you? A What I noticed was glass 
at the end of the boxcar and I figured there must have 
been an accident. 

Q Where was this boxcar parked? A It was parked 
right across from the Chestnut Farms siding, at the end 

Q When you got there Monday morning did; you look 
to see whether or not there was a lantern on that box¬ 
car? A You said Monday morning? 

Q Sunday morning. A Oh, yes, the lantern was still 
hanging where I hung it Sunday night. 

Q How about a reflector? A Reflector, too, yes, sir. 


Q Now, Mr. Proctor, when you got there Mon¬ 
day morning was that lamp lit or unlit? A It was 


THE COURT: Let me ask, Mr. Ailes, what .date did 
you direct his attention to in the last question? 

MR. AILES: I should have said Sunday; 1 morning 
instead of Monday. j 

366 Q When you got there Sunday morning. A Yes, 
sir, it was lit. 

Q Mr. Proctor, do you remember whether or not there 
was a tank car on the track on which this boxcar was 
sitting? A Yes, sir. 

Q Where was the tank car? A The tank car I would 
judge about 140 or 50 feet back towards Hoffmeier. That 
was Wilkins-Rogers Flour Mill. 

Q In which direction would that be? If this is K 
Street and this is Key Bridge and this is th^ Chestnut 
Farms siding, and if the car was struck in here some 
place, in which direction would the tank car be? This 
way or that way (indicating)? A This is Key Bridge 
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Q This is Key Bridge. A It would be this way. 

Q It would be this way ? A Yes, sir. 

THE COURT: That is indicating east or toward 
Rock Creek. 

367 MR. AXLES: Indicating east Thank you, Your 
Honor. 

THE WITNESS: East 
BY MR. AILES: 

Q Now, you have been there for some ten years, or 
nine years; is that correct? A ’42, in March. 

Q And this is 1951? A Yes, sir. 

Q In the last three years has there been any change 
in the location of the tracks in the center of K Street 
or of the Chestnut Farms Siding? A No, sir, no 
change. 

Q You have not seen anybody moving tracks either on 
the street or on the siding? A No, sir. 


Cross Examination 


368 Q Now, this tank car, which you testified was 
parked east— A Yes, sir. 

Q —or, in other words, down toward Wisconsin Ave¬ 
nue, of the car that was in the collision, did that have 
reflectors on it? A Yes, sir. 

Q Did that have lanterns on it? A Yes, sir. 

Q You are positive it had lanterns on it? A Yes, 





371 Q Does anybody tend these lights at all from 
the time yon leave in the afternoon until yon re- 

tnm the next morning? A No, sir. I am the onliest 
lamp man. 

Q The only lamp man? A Yes. 

372 Q Then, if a lantern gets broken or goes ont, 
or something else, it has to stay that way until 

yon get back the next morning; is-that right? A] That’s 
right 

Q Nobody else is there? A No night watchman, no, 


374 Q How many reflectors do yon have there that 
yon can nse? A I will say around 20 or more. 

Q Twenty or more. Yon actually have more lanterns 
than yon have reflectors? A Well, I do, because I don’t 
have as much nse—I always have more lanterns. We don’t 
nse that many. We seldom nse over 16 or something like 
that. j 

Q And yon have never put a lantern on the left-hand 
comer of these cars, have yon? A Very seldom, no, 
sir, unless I just have more than I need and to keep from 
carrying them back there I may hang them on. | 

Q When yon have only three cars, yon have an ade¬ 
quate supply of lanterns and reflectors to put on jail ends? 
A Well, I do, but I wasn’t told to do that, see. 

Q So yon just hang the one lantern and the one 

375 reflector on the right-hand comer of the! car? A 
On the driver’s side going up the street and on 

the driver’s side coming back down the street. 


378 Q How are yon able to place this particular tank 
car which yon say was to the east of the car in¬ 
volved in the accident, the Pennsylvania car? I A How 
would I? 

Q Yes. How can yon remember that particular car? 
















William Davis 


Direct Examination 


BY ME. AILES: 

Q Mr. Davis, will yon state your full name, please, to 
the Reporter? A Yes, sir. 


380 THE WITNESS: My name ? 

THE COURT: Yes, sir. 

THE WITNESS: William Davis. 

BY MR. AILES: 

Q Where are yon employed, Mr. Davis? A I am em¬ 
ployed at the Georgetown Warehouse. 

Q Whom do yon work for? A Work for the Engi¬ 
neer, Bridge Department, Mr. Howser. 

Q Yon work for the District Government or the United 
States Government? A No; the District Government. 


Q That is the Government Warehouse which is 
under Key Bridge, is it not? A Yes, sir. 
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A Well, when I seen the glass there I says to myself, 
“It’s a wonder they didn’t hit the tank car.” 

When I saw the glass I walked back. I said, “I wonder 
why they didn’t hit the tank car?” 

379 Q But prior to that yon did not have any recol¬ 
lection of the tank car being there, did yon? A 
Well, I never forgot that, because I wondered why— 
How did they miss the tank car and hit the boxcar. That’s 
the reason I never forgot it 
Q Could that car have been as much as 400 feet away 
from the Pennsylvania car? A Four hundred? 

Q Yes. A No, sir. 





















>.* 











, it qjp 


fcf;> ^vVtS nKS 


fiiTJ 

y&t~- _mr_-l' L « 

iT^ji 






1 

1 Nm* MSS 

i in the near vicinity? A Yes, sir. 

• «■% > ^ /V ^ < 1 • • * 1 

« . *« 


$ 

i •• v ‘. a'; 


jp»»T>i-)(?^«K" 








k^XjiiVJiTtV^*] 


'jflRJEgPv*^ 

?<K> 




t;^<pitT;gii:X>ij 

ml V Ay7?f*5 



qfB 

j^J_r!iiTHK«yi 
•-’ • 

2?24^HPLiH 

P xS?^sgf»7 













'•V 



1 Q Who puts them out? A What? 

Q Who puts them out? A Where my boy at? He’s 
the one who puts them out. 

Q WTiat is his name? A I forget his name. Can 
never think of his name. 

Q You saw him put them out every day? A Yes, sir. 
Talked with him pretty much every day. 

Q Is this the light that you say was burning on the 
rear of the car? A Yes, sir, and I called the Officer’s 
attention to it. 

I said, “Yes, there’s a light on there.” I said, “There 
it is over there.” 

384 He said, “Well, I hadn’t seen that light myself.” 
Q Who said this? A The Officer. 

Q The Officer? A Yes, sir. 


BY MR CLARK: 

Q You mean when you got there the Police Officers 
were there? A Yes, sir. 

' r. 

Q And you pointed out the light hanging on the comer 
to the Police Officer? A I called his attention to it. 

Q Yes? A Yes, sir. 

Q And he told you he had not seen it himself up to 
that time? A At that time, because he was checking on 
things. 

Q He was around there looking, investigating to see 
what had happened, and so forth? A Yes, and I was 
looking, too. I was looking to see whether there was a 
light on the boxcar or not. 

' Q And you had to look around to be sure it was burn¬ 
ing? A Yes, sir. 

385 Q And the Police Officer had not noticed it was 
on there until that time, had he? A Not at that 
time until I called his attention. Then he looked. 


Cross Examination 
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He said, “Yes, I hadn’t seen that light myself. 
At that time he hadn’t. 


387 MR. AXLES: Beading from Traffic and Motor 
Vehicle Regulations for the District of Columbia, 

amended to April 1,1947, Section 22(b): 

“No person shall drive a vehicle upon a highway at a 
greater speed than is reasonable and prudent having due 
regard to the traffic, surface, and width of the highway, 
and the hazard at intersections, and any other conditions 
then existing.” 

Section 23(a) provides: 

388 “Vehicles shall be driven upon the right half of 
the highway, and the driver shall drive as closely 

as practicable to the right-hand edge or curb of the high¬ 
way.” 

Section 29(a): 

“An operator shall, when operating a vehicle, give his 
full time and attention to the operation of the same. ’ ’ 


Opinion 


THE COURT (Kirkland, J.): In passing upon 
the motion now pending before me, namely, to direct a 
verdict in favor of the defendant, I think that it the out¬ 
set the Court should observe first that there is a burden 
on the plaintiffs to demonstrate by the preponderance of 
the evidence that the defendant was negligent, and he 
bears that burden throughout the entire case. There is 
also in the case the defense of contributory negligence, 
on the plaintiffs to demonstrate by the preponierance of 
with the evidence find sustaining that defense. 

As against those procedural aspects of the case, this 
particular case involves a journey of an automobile driven 
with permission of the owner from a point at Twenty-third 
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or Twenty-fourth Street, Northwest, immediately adja¬ 
cent to Washington Circle, westward for a distance quite 
close to one mile. It certainly is a distance of more than 
ten city blocks, from the plat, and the evidence in the 
case would indicate a distance of some 14 blocks, or rela¬ 
tively eight-tenths of a mile. 

There is testimony in the case that the particular 
driver was driving for the reason that he was more fa¬ 
miliar with the route. We have had the benefit of the 
testimony of the driver, the plaintiff Griffin, and he has 

" testified that, in addition to being familiar with K 
406 Street, he has on occasions, in connection with his 
official duties in serving the United States Navy 
and in going to the Bethesda Naval Hospital, used the 
route of K Street and turned north into Wisconsin Avenue. 
As a matter of fact, he has testified in this particular case 
that one of the purposes in going farther down K Street 
was for the reason that he was looking for the Wisconsin 
Avenue turn-off. 

Now, it is uncontradicted—and the. Court finds as a 
fact and will draw conclusions of law from the same— 
that the accident occurred at night; that the accident oc¬ 
curred when the weather conditions were misty or slightly 
raining; that the windshield wiper of the automobile was 
working; that the automobile itself was but one year old 
on the date of the accident, the testimony being that it 
was a 1947 Plymouth automobile, from which the Court 
draws the inference that it was at least not greater than 
one year old; that after the car was driven into K Street 
the driver of the car was aware of the fact that there 
were railroad tracks laid in the center bed of K Street; 
that there was also under construction at the time the 
Whitehurst Memorial Viaduct and that efforts were being 
made at the time to erect the necessary girders to sup¬ 
port the roadbed; and there is testimony in the case that 



lights were strewn about in connection with those work 
enterprises. 

There is testimony in the case that the other end, 

407 the western end of K Street, projecting west from 
the scene of the accident toward the tunnjel, or to¬ 
ward the Key Bridge, is a dead-end street. There is- 
testimony in the cause that for a period of years, ante¬ 
dating traffic regulations promulgated by the Government 
of the District of Columbia, the Baltimore and Qhio Bail- 
road had been parking railroad cars on the tracks in this 
roadbed; so that, certainly on the legal proposition of an 
easement, it had a measure of a right to be in the position 
that it was. 

There is testimony in the cause that there is a freight 
yard near by. There is also further testimony j that the 
railroad cars were parked with convenience to |their un¬ 
loading, and that this car in question contained milk cans 
intended for use, apparently, by the Chestnut Farms Dairy; 
and the Court finds that there is a reasonable inference 
from the facts and testimony that that was the intent for 
which the cars were actually to be used. 

There is testimony that there is a stop sign at Wisconsin 
Avenue. That is not absolutely dear from the evidence, 
but there is an indication of its position. It is a |fact that 
Wisconsin Avenue is an arterial highway and, prior to the 
use of the Whitehurst Freeway, was frequently used by 
traffic coming into Washington from the western part of 
our city. In addition to that, there is testimony that the 

driver knew of the Wisconsin Avenue area and used it 

| 

himself, indicating its frequent use. 

408 There is testimony in the case that the driver 
was trying to turn off from K Street after he dis¬ 
covered that he was on K Street. There is testimony on 
the part of the defendant that cars were parked ejven east¬ 
ward of Wisconsin Avenue, toward Bock Creek, k>r in the 
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other part of K Street; and the plats introduced on behalf 
of the defendant show that there were possible turn-offs on 
K Street at Twenty-ninth Street, at Thirtieth Street, at 
Jefferson Street, at Thirty-first Street, and also at Wis¬ 
consin Avenue, all of which are streets that go through 
to K Street. There are other intersections, but apparently 
there is no clear showing from the testimony that Cecil 
Place, immediately west of Wisconsin Avenue, is a through 
street. Potomac Street is indicated, and that is not shown 
to be a through street. As a matter of fact, the Court 
would safely conclude that those streets do not go through 
* to K Street by virtue of the fact that at that point on 
K the old Chesapeake and Ohio Canal is high above K 
Street to an extent of almost the elevation shown by the 
arc of what was the old Aqueduct Bridge and the further 
fact that in that area there are not bridges over that par¬ 
ticular canal. That is pointed out because if the purpose 
of the driver was to go up from K on a through street, 
he also had the chance of a reasonably prudent man to 
drive into those intersecting streets to make turns 
409 to get off K Street Now, the Court finds as a fact 
that there was a tank car in front of the box car 
in question, which tank car was either the distance of 400 
feet, as described by one witness, or 150 feet, as described 
by another witness, or taking into consideration the posi¬ 
tion for which the tank car was intended, namely, for Hoff- 
meier—and I believe that is a fertilizer company well known 
to the residents of Georgetown and that area—the tank 
car would still be eastward of the address 3412 K Street, 
where apparently the box car in question was parked. The 
cars would still be west of Wisconsin Avenue. Although 
we do not have scale maps that would indicate the exact 
distance, certainly the tank car was within a city block’s 
distance from the car which was involved in the accident. 

That is pointed to for the reason that there is testimony 
that the car was on the railroad tracks and was proceeding 
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westwardly and, as one witness remarked, and the Court 
concludes, there must have been an avoidance of that par¬ 
ticular tank car. Otherwise he was driving illegally on 
the opposite side of the roadbed. At least, it was a warn¬ 



ing to him of possible danger. With adequate headlights, 
which apparently are standard on a Plymouth car, sufficient 
under the regulations of the District of Columbia, in the 
radius of the beam of that light this large object of a tank 
car should have been picked up. 

There is a conflict in the testimony as to whether or 
not on that tank car, in addition to two reflectors, there 
were two red lighted lamps. The Court feels in 
410 this particular instance that is not necessary to find 
as a fact that that was true; but it is unquestioned 
that there were two reflectors which could have been picked 
up by the headlights of the oncoming car. With the size 
of the tank car, the warnings of the reflectors, again I say 
a reasonably prudent person under those circumstances 
would have reduced his speed. 

Now coming to the question of speed, there is testimony 
on behalf of the plaintiffs in the case, particularly from 
the driver, that he was driving at the time at a speed of 
20 to 25 miles an hour. Now, if that were so, it is not 
unreasonable to believe that he would have been able to 
stop that car in 30 feet, from a speed of approximately 
20 miles an hour, when streets are dry and smooth and 
the roadbed free from loose material. There is no show¬ 
ing that the roadbed contained loose material. As a mat¬ 
ter of fact, the Court finds that the roadbed was concrete, 
smooth, and also level. The Court would feel that the 
braking potentialities on a concrete roadbed are even 
greater than those with a black-top treatment. The only 
question would be a question of the fact that it was rain¬ 
ing, which, as against demonstrating that the driver could 
control his car, should have been evidence to him that he 
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should have reduced the speed to compensate for the in¬ 
creased hazard which the weather produced. 

411 Obviously, therefore, if his testimony be taken 
as correct that he was traveling 20 to 25 miles 

an hour and saw this boxcar at a distance of 35 feet, there 
was a chance, in the reasonable application of his brakes, 
that the accident would not have occurred. Certainly, had 
he applied his brakes properly, the damage to his car and 
the physical injuries sustained would have been exceedingly 
lessened. 

There is before the Court Defendant’s Exhibit 6-B, 7-A, 
and 6-A. The physical representation in those pictures 
taken by the Metropolitan Police Department of the Dis¬ 
trict of Columbia indicates that this car was rammed into 
the boxcar; that the right front fender is completely 
sheared off; that the edge of the boxcar itself is rammed 
against the top of the car; the front windshield is broken; 
and a very important factor with the Court, at least, is— 
borne out by the testimony of one witness; the Court be¬ 
lieves that witness was the plaintiff Griffin—that the right- 
hand door was sprung, indicating a tremendous thrust of 
speed against this immobile object to produce a springing 
of that door. 

The Court concludes, therefore, that this car was being 
driven in excess of 25 miles per hour, the required speed 
for this area in the District of Colmnbia. On that conclu¬ 
sion the evidence is overwhelming that this car was driven 
at an excessive speed. It is true that the rule applicable 
in the District of Columbia on a motion for a di- 

412 rected verdict in an action founded on negligence 
is that the evidence must be construed most favor¬ 
ably to the plaintiff, and I am doing that in the light of 
these findings which I am making. To this end the plaintiff 
is entitled to the full effect of every legal inference there¬ 
from. If, upon the evidence so considered, reasonable men 





















i.: {I;i 


-' ••v ; ’ ii \. 


.vii'v .y i^csvs’ 




might differ, the case should go to the jury. If, on the 
other hand, reasonable men could not differ, a ruling in 
favor of the defendant’s motion should be granted. A mere 
scintilla of evidence is not sufficient. The question is not 
whether there is any evidence, but whether there is any 
evidence upon which a jury can properly proceed to find 
a verdict for the party upon whom the onus of proof is 
imposed. The duty being upon the plaintiff to establish 
the negligence and injury alleged, if the evidence fails 
adequately to support either element, then the motion 
should be granted. 

Now, the Court has passed upon the question of speed 
and found as a fact adversely to the plaintiffs’ position 
on that. 

The Court next wants to pass upon the question of the 
road conditions at the time of the accident The testimony 
in the cause indicates that the particular car with which 
the automobile had the impact was a Pennsylvania box 
freight car of apparently steel construction. We have had 
the benefit of a photograph taken shortly after the 
413 accident, and the Court concludes it was of steel 
construction. At least the rear end of it was, and 
the sides, too, have the appearance of steel paneling, which 
indicates that the object was heavy. In addition to that, 
it was loaded, and loaded with milk cans. If that be true, 
and boxcars are so used, it is a fair and reasonable in¬ 
ference it was fully loaded, or at least loaded to a point 
where weight became material. 

There was one witness in the case who testified that 
the boxcar was moved forward a-foot. If that is so, it in¬ 
dicates again excessive speed under the circumstances. 
There is also testimony in the cause that between the 
Pennsylvania boxcar and the Chestnut Farms Dairy load¬ 
ing siding there were three other railroad cars parked. The 
testimony is that the trackage on that street holds only 


















three cars, and the loading place, therefore, was completely 
filled. I point to that as against the possibility of showing 
that this particular car could have been moved to another 
point by indicating that I now find that there was no point 
next the unloading point to which the car could go. 

Now, there was testimony of measurements as to the 
distance between the right-hand guard rail of the Pennsyl¬ 
vania boxcar and a car which has the legend of the New 
York, New Haven and Hartford Railroad to the right. The 
testimony on that, from the plaintiff’s cause, was, through 
testimony of Mr. Louis Guerriere, that the distance between 
the boxcar and the curb line was 19.7 feet. Allow- 
414 ing for the distance of the siding, plus possible over¬ 
hang of approximately six feet, it would indicate that 
that distance of clearance was 13 feet. The police officer 
—particularly, Officer Bixler— testified that the clearance 
was 13 feet. The Court finds as a fact that there was a 
clearance of 13 feet. 

There is testimony in the cause on the part of the 
plaintiff that one of his own witnesses—namely, Mr. Robert 
Machotka—driving a car at 8 o’clock, which the Court 
finds was dark at that time, July 31, 1948, successfully 
passed between the two cars. There is testimony that the 
front of a Plymouth car is six feet wide. If that be true, 
then there was clearance of seven feet for a car to pass, 
and a car properly driven, at a reasonable speed, could 
have got through, and the testimony is that another car 
did go through. 

The Court therefore finds that had the rules of the road, 
as evidenced by the Traffic Regulations introduced in this 
cause, been observed—namely, that the car be driven as 
near to the right curb as possible and kept under proper 
control at a reasonable speed—the car could have passed. 

Now, the Court finds as a fact that, instead of proceed¬ 
ing on the right-hand side of the roadbed, the automobile, 
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from the picture, appears to have been driven straight into 
the left corner of this boxcar, indicating that it was being 
driven apparently either in the dead center of K 
415 Street or to the left of K and not on the proper 
right-hand side. 


There is testimony that when the object was observed 
at 35 feet, the driver pulled the car to the left. Again, 
the Court finds that a reasonably prudent person would 
have kept the car in the right lane, the' proper lane, and 
he would not have been in this position, and that that, too, 
is indicative of negligence on the part of the driver. 


The Court finds that, under the regulations promulgated, 
there was a reflector of a metallic compository base, with 
glass knobs of two varying colors, there being a complete 
white square outlined in the object, and inside the white 
square there being a series of red colored lights; and that, 
in addition, the Court finds that there was a lantern of a 
size of approximately 14 inches high, with a diameter of 
apparently two inches, and that that light at the time of 
the accident was lighted. The testimony in the cause from 
both officers was that the light was lighted at the time they 
came on the scene, and they approximate that they were 
on the scene between five and ten minutes after the acci¬ 
dent, and they took pictures, and the pictures offered in 
evidence do reflect the light in position. 

i ;; 

We have the benefit of the man who said he put it there 
and that it was lighted when he put it there and lighted 
when he came back. He testified further that to prevent 
the light from being substituted—I draw that infer- 
416 ence—there has been a padlock placed in position 

so that outsiders or strangers could not remove it. 
The Court does not find any substantial variation from 
the testimony of the officer, that even if the statement of 
one witness be believed that he drew it to the attention of 
the officer, the testimony of the officer is in no wise dimin- 
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The testimony is that at 9:30 the arrangements had not 
been perfected. There is testimony that the three plain¬ 
tiffs in this cause were in a cafe, which the Court assumes 
served food. There is no indication that they had at that 
hour had their dinner. I point to the fact because the 
testimony varies as to whether they had one bottle of beer 
apiece or, as testified, Safly had two, though not the driver, 
and whether Peigh had two or one. There is testimony 
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Now, there is also another point on which the Court feels 
it should make findings of fact. There is testimony in 
the case that the driver of the car, the plaintiff Griffin, had 
been to a picnic on the grounds of the Navy Radio Sta¬ 
tion in Arlington, Virginia, and that that picnic had begun 
at approximately noon, or shortly thereafter, and for part 
of the period at least was broken up by rainfall, and there 
is testimony in the case that that rain began at about 
2 o ’clock and was heavy at the hour and continued inter¬ 
mittently through 6 o ’clock, when the plaintiff Griffin says 
that the party was broken up. Arrangements were 
417 made for the plaintiff Griffin and the plaintiff Peigh 
to meet two WAVES who had been members of 
the picnic group. They took the said WAVES back to 
their quarters or residence in the West Potomac Park of 
Washington. There were apparently arrangements made 
that they were going to go to dinner. 
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ished by the fact that he himself testified he saw it, and 
so did the second officer. 


The Court concludes as a fact that the light was on; it ' 
was in front of the reflector and would give even greater 
reflection under those conditions than in almost any other 
spot; and accordingly finds that there is a preponderance 
of evidence in favor of that position as against even a 
position of witnesses produced by plaintiff who say they 
do not recall the light being there or are indefinite as to 
whether it was there in fact. 
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even on Griffin’s part that he had a single bottle of beer. 
It is a well-known fact that to drink on an emptyj stomach 
does heighten the possibility of the effects of alcohol com¬ 
ing on faster than if one has had food. 

Now, the testimony is that when the officers! saw the 
driver Griffin at the Georgetown University Hospjital—and 
from the testimony in the case the Conrt concludes as a 
fact that it was within one hour after the accidjent itself 
occurred—they detected the odor of alcohol on the breath 
of the driver Griffin and asked him concerning it, and at 
that time he stated that he had two beers and a 
418 shot. The latter the Conrt interprets to be a shot 
of whiskey. I think, in the vernacular, that is 
known as a boiler-maker. It is a combination of alcoholic 
beverages that does produce unusual results. 

The Court feels that, though there is no definite showing 
that the driver was completely intoxicated to a point of 
not knowing where he was or what he was doing, at least 
he was suffering from the effects of being under the in¬ 
fluence of alcohol to a degree. That together with the 
fact that he had clearance to pass between the cars, was 
driving excessively fast, was not observing the rules of 
the road, driving on the wrong side, points up very spe¬ 
cifically that he was guilty of negligence. 

In this particular case, there is testimony that there 
was a light 100 feet eastward, a street light of the Dis¬ 
trict Government, which again would be a factor in the 
question of illumination. 

The plaintiff had the burden of showing tlmt the de¬ 
fendant was negligent and the defendant, as I say, had 
the burden of showing that the defense of contributory 
negligence was sustained. The Court concludes as a fact 
that there is no show of negligence on the part of the Balti¬ 
more and Ohio Railroad. It has been demonstrated, and 




the burden has been sustained, that the showing of the 
defense of contributory negligence is good. 

419 Now, the Court concludes as a matter of law 
as follows: First, that the general motion to direct 

a verdict in favor of the defendant will be granted. The 
Court finds, in the case of the suit of Buel C. Griffin, as 
a fact, that he was guilty of contributory negligence and 
that his contributory negligence bars his recovery in this 
particular case. The Court finds, as respects the plaintiff 
Carl N. Peigh, that he had been with Griffin over a period 
of approximately 12 hours. He had been with him on 
the occasion when he was at the cafe. He had seen what 
he had drunk. He had journeyed with him practically a 
mile. He had not cautioned him with regard to his manner 
of driving. He testified that he did not see a tank car, 
which the Court finds as a fact was ahead of the. car they 
struck. He testified, as a matter of fact, he did not even 
see the object that they did strike. The Court concludes, 
first, that on the basis of there being no show of negli¬ 
gence on the part of the Baltimore and Ohio Railroad, 
he cannot recover; and, second, that by his acquiescence 
in and his failure to observe due care for his own safety, 
he acquiesced in the manner of driving of this driver, which 
was negligent, and therefore he cannot recover on that 
second basis. 

In connection with the plaintiff Omer A. Safly, the 
Court finds that he was the owner of the car. He there¬ 
fore had the right to its control, management, and 

420 direction. He had actually asked and directed the 
driver Griffin to assume the wheel and drive. He 

therefore, as a matter of law, had constituted him an 
agent, and as he drove under the conditions which were 
in existence here, the owner in no wise directed his driving. 
As such, the Court concludes, therefore, from the fact that 
there is no show of negligence on the part of the plaintiff 
that the Baltimore and Ohio was negligent, that he cannot 













101 


recover. Nor can he recover as the owner, because of his 
acquiescence in the negligent driving on the part of Griffin. 

Accordingly, the Court sees no other matter here left 
but to direct a verdict 

I think I should comment on some of .the cases that 
have been called to my attention. The cases are: Neitzey 
v. Railroad Co., 5 Mackey 34, in 1886. Not knowing ex¬ 
actly where they occurred, it would, of course, be material 
to know whether they blocked intersections. Arterial high¬ 
ways means those constantly used by the public. Another 
one is the case in 2d Appeals, D. C., the Fitzgerald case. 
That apparently is a case that has to do with police regu¬ 
lations. It seems to be punitive in character. 

I point to that for the reason that there have been pro¬ 
mulgated regulations recently, as late as 1949, there were 
traffic regulations that were in effect in 1948, and with 
the long use of the Baltimore and Ohio Railroad 
421 tracks, on this particular street, undoubtedly the 
Commissioners would have promulgated regulations 
to cover this situation if they were to be punitive or penal 
in character, so that in their violation one might find 
negligence as a matter of law. 

In the Brooks Transportation case the facts are not 
analogous, for the reason that two tractor-trailer trucks 
enroute to New York had a collision in a depressed part 
of a road, No. 40 Highway, near Elkton, Maryland. On 
the night in question it had been raining, and no covered 
lanterns that protected against their going out by the 
wind or there being put out by the rain were in position, 
but, rather, lanterns which the drivers referred to as 
smudge pots. At the time the testimony was that after 
they were put out the driver had left the scene, as the 
Court recalls, and there was testimony that they were not 
burning in fact, which, of course, raised that problem in 
addition. This particular depressed area of that roadbed 
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contained a very heavy fog, which entered materially into 
the case. 

The testimony in this case—and I do not know anyone 
who could give us a better description than the sailor— 
was that it was not a pea-soup fog; and, from the official 
weather report, that appears to be the fact. While there 
was a light rain, it was not a rain or fog such as to add 
greatly to the hazard and thereby increased the 
422 degree of care which the plaintiff under those con¬ 
ditions would have to exercise. 

Accordingly, even as against the cases cited the Court 
will sustain the motion and grant the motion for a directed 
verdict 


426 THE COURT: Ladies and gentlemen of the jury, 
if you will rise, please. 

THE DEPUTY CLERK: Members of the jury, by 
direction of the Court, your verdict in this case is for 
the defendant, so say you each and all. 

(The jury indicated in the affirmative.) 
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STATEMENT OF QUESTIONS PRESENTED. 

In the opinion of appellee the questions are: 

1. Whether there was sufficient evidence of negligence to 
go to the jury in this, a personal injury case, in which the 
Court directed a verdict 

2. If the answer to the first question is yes, whether, 
nevertheless, the Court properly directed a verdict for de¬ 
fendant as against any or all plaintiffs on the grounds of 
contributory negligence as a matter of law. 
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v. 

The Baltimore and Ohio Railroad Company, Appellee. 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLEE. 


L COUNTER-STATEMENT OF THE CASE. 

This action arose ont of a collision between an automo¬ 
bile owned by the plaintiff Omar A. Safly (App. 11,45) and 
driven by the plaintiff Bnel C. Griffin (App. 13, 45) and a 
box car, standing still, under the control of and on the 
tracks of defendant The plaintiff Carl N. Peigh was a 



passenger (App. 40). The accident occurred in front of 
3412 K Street, N. W., in the District of Columbia (App. 68) 
on the night of July 31,1948. All three plaintiffs sustained 
injuries, the extent of which are not material on this appeal. 
At the close of the evidence, the Court below, upon motion 
of the defendant, directed a verdict for the defendant as 
against each of the plaintiffs on the grounds (a) that there 
was no showing of negligence on the part of the defendant 
and (b) that contributory negligence as a matter of law on 
the part of each plaintiff further precluded their recovery. 
(The Court’s opinion appears at App. 89 et seq.). 

Briefly stated, the facts are as follows: 

The three plaintiffs were serving in the U. S. Navy and 
were stationed at the Navy Radio Station, 8th and South 
Courthouse Road, Arlington, Virginia (App. 9,10, 36, 46). 
During the course of the afternoon of July 31, 1948, the 
plaintiffs attended a picnic on the grounds of the Station. 
(App. 17). A keg of beer was tapped about noon by Griffin 
and others (App. 18, 27). During the afternoon, Griffin by 
his own admission had one or two glasses of beer from the 
keg. (App. 27). Around 6:00 or 6:30 p.m. the three plain¬ 
tiffs and two Waves drove in Safly’s car from the Station 
directly to the Wave Barracks at West Potomac Park. (App. 
38). They remained at the Wave Barracks 5 or 10 minutes 
(App. 38), left the Waves there, and drove to the Keyhole 
Cafe on 18th Street just south of Pennsylvania Avenue. 
(App. 12,19, 20, 39). They remained at lie Keyhole Cafe 
from 45 minutes to an hour. (App. 39). While there, they 
each, by their own admission, had at least one bottle of beer 
(App. 12, 39) or possibly two. (App. 48). Although plain¬ 
tiffs testified that they had no whiskey during the afternoon 
or evening, Officer Bixler testified that Griffin told him at 
the hospital that he had had two beers and one shot. (App. 
73). There is evidence that no food was consumed during 
the afternoon or evening, other than the few sandwiches 
they could grab in the afternoon at the picnic, just after rain 
started. (App. 18). 
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Plaintiffs left the Keyhole Cafe with the intention of driv¬ 
ing back to the Wave Barracks to pick up the two Waves. 
(App. 12.14). At that time Safly asked Griffin to drive the 
car because Griffin knew the city better than Safly. (App. 13, 
49). Griffin was an experienced driver, and he drove Gov¬ 
ernment vehicles from the Station. (App. 13). Griffin 
drove west on Pennsylvania Avenue and around Washing¬ 
ton Circle with the intention of swinging off into 23rd 
Street. (App. 14). However, he turned into K Street in¬ 
stead. (App. 14). At the time it was cloudy, wet, misty, 
and rainy. (App. 16, 41, 46, 71, 74). Plaintiffs Griffin and 
Peigh testify there was some fog. (App. 16, 41). 

While proceeding west on K Street, instead of south on 
23rd Street, Griffin saw that an overpass was being con¬ 
structed and saw the railroad tracks in the Street (App. 
14, 26). Despite the fact that he knew at that time he had 
turned off on the wrong street and that he was on K Street 
(App. 14, 21), he proceeded altogether some twelve blocks 
on K Street before the accident. (Df.’s Ex. No. 1.) Despite 
the fact that he was familiar with the area, and was familiar 
with Wisconsin Avenue, having been down there in connec¬ 
tion with his duties as a driver for the Radio Station (App. 
26, Tr. 68), he proceeded on beyond the intersection of K 
Street and Wisconsin Avenue. (App. 14). K Street beyond 
this point comes to a dead-end beneath Key Bridge. 

He drove toward the middle of the street (App. 24) 
rather than on the right-hand side. Moreover, he drove on 
the railroad track. (App. 15, 23). He testified that his 
speed was 20-25 miles-per-hour. (App. 16, 23). Safly said 
the speed was 25 miles-per-hour. (App. 47). When he was 
within 30 to 35 feet of it, he first saw the box-car with which 
he collided. (App. 15, 25). There is positive evidence in 
the record in the form of testimony of the police (App. 70, 
72, 73), station agent Coffman, (App. 27) and light tender 
Proctor (App. 83) that a tank car was standing on this 
same track east of the one plaintiffs hit, although plaintiffs 
somehow eluded it without seeing it. (App. 26). The box- 



car which plaintiffs hit was resting at the head of a line of 
three boxcars on the north track. (App. 65). It was rest¬ 
ing parallel to three other boxcars on a siding serving the 
Chestnnt Farms Dairy. (App. 65, 77, 79). The evidence is 
undisputed that there was ample room between the two 
rows of boxcars for the car to pass. (App. 35). In fact, 
earlier in the evening, a car in which one of plaintiffs ’ wit¬ 
nesses was riding, passed the boxcar without incident. 
(App. 58, 59). 

The evidence is overwhelming that a clearly visible re¬ 
flector and a lighted red lantern marked the lower right- 
hand corner (the traffic side) of the boxcar. (Tr. 29, 32, 
33, 55, 70, 71, 73, 82, 83, 87, Def. Exh. 6, 6a, 6b). 


n. STATUTES AND REGULATIONS INVOLVED. 

1. Act to Incorporate the Georgetown Barge, Dock, Ele¬ 
vator and Railway Co., 25 Stat. 492. (September 26,1888). 

“Be it enacted • • • that • • • and [authority is 
granted] construct and maintain single or double track 
railways in the City of Georgetown or West Washing¬ 
ton, District of Columbia, through and along Water 
Street, beginning at a point on the west side of the 
Aqueduct Bridge, through and along said Water Street, 
under said bridge to the eastern terminus of said Water 
Street at Rock Creek, # • • with sidings, turn-outs, turn¬ 
tables, and switches necessary for the delivery of cars 
to warehouses and depots along said streets * * * and 
to run cars on said tracks, sidings, switches, turn-outs, 
and turn-tables, propelled by steam, horse, or electric 


power 


• • • 


2. Traffic and Motor Vehicle Regulations for the District 
of Columbia in force and effect July 31,1948: 

(a) Sec. 22(b): “No person shall drive a vehicle 
upon a highway at a greater Speed than is reasonable 
and prudent having due regard to the traffic, surface, 
and width of the highway, and the hazard at intersec¬ 
tions, and any other conditions then existing.” 
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(b) Sec. 23(a): “Vehicles shall be driven upon the 
right half of the highway, and the driver shall drive 
as closely as practicable to the right hand edge or curb 
of the highway.” 

(c) Sec. 29(a): “An operator shall, when operating 
a vehicle, give his full time and attention to the opera¬ 
tion of the same. ,, 

m. SUMMARY OF ARGUMENT. 

This is a case in which a directed verdict was granted 
for the defendant on the grounds (a) that there was no 
showing of negligence on the part of the defendant and (b) 
that each of the three plaintiffs was guilty of contributory 
negligence as a matter of law. In considering this case, if 

this Court should sustain the decision of the Court below 

/ 

on the issue of negligence, it will not be necessary to con¬ 
sider the question of contributory negligence as to any of 
the plaintiffs. On the other hand, if this Court should not 
agree with the Court below on the question of primary 
negligence, it should nevertheless, affirm the judgment of 
the Court below if it sustains the judgment of the Court 
below on the issue of contributory negligence. 

When subjected to scrutiny under the rule applicable in 
the District of Columbia on a motion for a directed verdict, 
we submit that the judgment of the Court below should be 
affirmed on all issues. 

On the issue of primary negligence, plaintiffs contend 
that defendant was negligent per se in violating Article 
XXV, § 4 of the Police Regulations of the District of Colum¬ 
bia, which provides in part: “• • •, nor shall such train, 
locomotive, car or cars, be parked, or stored, on a street 
for an unreasonable time, • • V’ We contend that a viola¬ 
tion of this regulation is not actionable negligence per se 
because: (a) the regulation was designed to promote a free 
flow of traffic and not to promote the safety of travelers on 
the highway (the violation of a regulation not intended to 
promote safety is not negligence per se); (b) to be action- 





able negligence, the violation of a regulation must be the 
proximate cause of the injury sustained. The test of 
whether or not this regulation has been violated is the 
length of time a boxcar is parked. The length of time the 
boxcar was parked in the position it was has no causal 
relation to the collision, as the collision could have occurred 
just as easily if the car had been moving or stationary for 
any period of time. 

Even if the question of the length of time the boxcar was 
parked is material, on the basis of uncontradicted evidence, 
it is our position that it was reasonable to leave the boxcar 
there on a dead-end street from July 30 to the time of the 
collision on July 31, particularly in view of the fact that 
the car had not been unloaded. 

The plaintiffs also contend that leaving the boxcar on 
defendant’s tracks was negligence under principles of com¬ 
mon law. It is clear that the car had a right to be in the 
position it was in at the time of the collision, under a 
statute of the United States Congress. Moreover, it is 
clear that the length of time the boxcar remained in that 
position had no causal relation to the collision. It is estab¬ 
lished in the District of Columbia, as well as other juris¬ 
dictions, that a railroad has the right to assume that a 
reasonably careful man, driving at night on a highway 
which he knows is crossed by a railroad, will adopt such 
lights and speed as to be able to stop his car in time to 
avoid hitting a boxcar standing on the tracks. Since a 
railroad has the right to make such an assumption, the 
cases hold that failure to maintain a light on the train 
or boxcar is not negligence. Since the driver of the car 
in this case clearly knew he was on a railroad, it is our 
contention that on the basis of this doctrine the railroad 
was not guilty of negligence, even if it had failed to main¬ 
tain a light. 

The plaintiffs contend, however, that the railroad did 
not maintain a light on the boxcar. The evidence is con¬ 
clusive that the defendant not only maintained a light 
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properly placed on the boxcar, but also a reflector. The 
rule as to negative testimony, the rule as to phyiscal facts, 
and the overwhelming weight of the evidence clearly estab¬ 
lish that there was no credible evidence npon which a jury 
could find that the boxcar was not properly marked. 

On the issue of contributory negligence, a finding that 
Griffin, the driver, was negligent would also be a finding of 
Safly’s negligence, as Safly was the owner of the car and 
Griffin was driving at his request. On the basis of Griffin’s 
own testimony, we submit that he was contributorily negli¬ 
gent as a matter of law. 

He was in violation of Section 23(a) of the Motor Vehicle 
Regulations which provides: “Vehicles shall be driven upon 
the right half of the highway, and the driver shall drive as 
closely as practicable to the right hand edge or curb on the 
highway.” 

He was also in violation of Section 22(b) of the Motor 
Vehicle Regulations which provides: “No person shall 
drive a motor vehicle upon a highway at a greater speed 
than is reasonable and prudent having due regard to the 
traffic, surface, and width of the highway, of the hazards at 
intersections, and any other conditions then existing.” 

Apart from violation of these regulations, however, it 
is apparent that Griffin was guilty of contributory negli¬ 
gence as a matter of law. As has been pointed out pre¬ 
viously, it is held that a railroad company has a right to 
assume that a reasonably careful man, driving at night 
in an automobile on a highway which he knows is crossed 
by a railroad, will use'such lights and adopt such speed as 
to be able to stop his car in time to avoid hitting a boxcar 
on the track. It is implicit in these decisions that a careful 
motorist will not be involved in such a collision. Driving 
on a railroad track itself should be sufficient warning to 
slow down to a speed at which objects on the track could 
be avoided. Under these circumstances, Griffin’s failure 
to slow down and his driving on the trade constituted con¬ 
tributory negligence as a matter of law. 


The two added factors of possible intoxication, and driv¬ 
ing probably at a greater speed than that to which he 
admitted, taken with the nncontroverted evidence of driving 
toward the middle of the street on a railroad track in con¬ 
ditions of poor visibility, in an area which he knew had 
boxcars, at or near the maximum speed limit, all add np to 
the inescapable conclusion that Griffin was guilty of con¬ 
tributory negligence as a matter of law. 

It is settled in the District of Columbia that a passenger 
in an automobile may he contributorily negligent because 
of his own failure to use due care, quite apart from the 
imputation to him of the driver’s negligence. It is respect¬ 
fully submitted that in the circumstances in which he found 
himself, Peigh was guilty of contributory negligence as a 
matter of law because of his own failure to warn Griffin or 
to ask him to drive more carefully. 

IV. ARGUMENT. 

1. Preliminary Statement. 

The Court below directed a verdict for the defendant as 
against each plaintiff on the grounds (a) that there was no 
showing of negligence on the part of the defendant and (b) 
that each plaintiff was guilty of contributory negligence as 
a matter of law. The appellants have assigned error as to 
points going both to the question of negligence and the 
question of contributory negligence of the plaintiffs. While 
the Court’s conclusions of law were amply supported by 
the findings of fact made in the Court’s opinion, in view of 
the number of issues involved, certain well established prin¬ 
ciples of law should he kept in mind in reviewing the record 
in this case. 

It is well settled that an appellate court will not determine 
whether a trial court gave a correct reason for taking a 
case from the jury where the action of the trial judge was 
correct under the evidence and the law. Fay v. Doyle, 68 
App. D. C. 199, 95 F. 2d 110 (1938). Stated another way, 
an appellate court will sustain a judgment which they 
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think right for reasons other than those which a trial conrt 
gave. Laughlin v. Eicher, 79 App. D. C. 266,145 F. 2d 700 
(1944), cert, denied 325 U. S. 866, 89 L. ed. 1985 (1945). It 
would seem to be a corollary of this proposition that where 
a motion for a directed verdict is granted for two reasons, 
either of which is sufficient if valid, a finding of error in 
one of the reasons would not be grounds for reversal See 
3 Am. Jur.j Appeal and Error, §828 (1936). Thus, it has 
been held that in a personal injury case, where a non-suit 
was entered for lack of evidence of actionable negligence 
and other reasons, the judgment will be sustained on the 
grounds of no negligence without consideration of the other 
grounds. Callahan v. Roberts, 212 N. C. 223, 193 S. E. 
265 (1937). 

As applied to this case, it would seem that if this Court 
should sustain the Court below on the question of primary 
negligence, it would not be necessary to consider the ques¬ 
tion of contributory negligence as to any of the plaintiffs. 
Compare Capital Transit Co. v. Gamble, 160 F. 2d 283 
(App. D. C. 1947). On the other hand, if this Court should 
not agree with the Court below on the question of primary 
negligence, but should sustain the Court below on the issue 
of contributory negligence as to some or all of the plaintiffs, 
then this Court should, nevertheless, affirm the judgment 
of the Court below as to all of the plaintiffs or as to the 
plaintiffs who have been found guilty of contributory neg¬ 
ligence. 

As regards the issue of contributory negligence, the 
Court below made findings of fact that Griffin was driving 
at an excessive rate of speed, in the middle of the street, 
without due care, and under the influence of alcohol. While 
appellee is convinced that the evidence amply supports each 
of these findings, any one of these facts is a sufficient basis 
for a conclusion of contributory negligence, and an error 
in one or two would not require reversal For an example 
of an application of this proposition see Norfolk & W. Ry. 
Co. v. Norton Iron Works, 279 Fed. 32 (C. C. A. 6th 1922). 
In that case a passenger train collided with a truck at a 
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crossing. The railroad sued the owner of the track for 
damages. The lower conrt directed a verdict for the de¬ 
fendant tracker on the grounds that the railroad had failed 
to keep a proper lookout On appeal it was held that it 
was not important whether this ground was right or wrong 
when it appeared without dispute that the railroad was 
guilty of negligence per se in failing to sound a whistle or 
ring a belL 

2. District of Columbia Rule Applicable to a Directed 

Verdict. 

The rale applicable in the District of Columbia on a 
motion for a directed verdict is well stated in Shewmaker 
v. Capital Transit Co., 79 App. D. C. 102, 143 F. 2d 142 
(1944). There the Court said at 143 F. 2d page 143: 

*‘The rule applicable in the District of Columbia on 
a motion for a directed verdict, in an action founded 
upon negligence, is that the evidence must be construed 
most favorably to the plaintiff; to this end he is en¬ 
titled to the full effect of every legitimate inference 
therefrom; if upon the evidence, so considered, reason¬ 
able men might differ, the case should go to the jury; 
if, on the other hand, no reasonable man could reach 
a verdict in favor of the plaintiff, the motion should 
be granted; a mere scintilla of evidence is not sufficient; 
the question is not whether there is any evidence, but 
whether there is any upon which a jury can properly 
proceed to find a verdict for the party upon whom the 
onus of proof is imposed; the burden being upon the 
plaintiff to establish the negligence and injury alleged, 
if the evidence fails adequately to support either ele¬ 
ment the motion should be granted.’* 

See also Tobin v. Pennsylvania R. Co., 69 App. D. C. 262, 
100 F. 2d 435 (1938), cert, denied 306 U. S, 640, 83 L. ed. 
1040 (1939). 

Moreover, where the trial judge has the opportunity to 
see and hear the witnesses and consider matters not capable 
of record, his decision on a motion for a directed verdict is 




entitled to weight in an appellate court. Brown v. Capital 
Transit Co., 75 App. D. C. 337, 127 F. 2d 329 (1942), cert, 
demed, 317 U. S. 632, 87 L. ed. 510 (1942). 

When subjected to scrutiny under rule of the Shewmaker 
case, it is submitted that the judgment of the Court below 
should clearly be affirmed. 


3. The Directed Verdict Should be Sustained on the Grounds 
There Was No Showing of Primary Negligence. 

(a) Primary Negligence Per Se. 

The plaintiffs contend that it was negligent per se for 
the boxcar to be parked on the defendant’s track in the 
street. This contention is based on an alleged violation 
of Article XXV, Sec. 4 of the Police Regulations of the 
District of Columbia, which states in part: 

“• * *, nor shall such train, locomotive, car, or cars, 
be parked, or stored, on a street for an unreasonable 

fimo • • • >> 


There is no doubt that in some circumstances violation of 
a statute or regulation can amount to negligence per se. 
Ross v. Hartman, 78 App. D. C. 217, 139 F. 2d 14 (1943), 
cert, denied 321 U. S. 790, 88 L. ed. 1080 (1944). However, 
the regulation violated must have been designed to promote 
safety. Ross v. Hartman, supra; Restatement of Torts 
§ 286(a). The purpose of this regulation clearly was to 
keep the streets clear for a free flow of traffic. This is made 
obvious when this regulation is read in its context. Thus 
the first part of the same section has reference to blocking 
grade crossings, and prohibits blocking a crossing for a 
period of longer than five minutes. 

For many years prior to the promulgation of this regu¬ 
lation, the defendant had parked cars on its tracks in this 
area for consignees’ convenience in unloading. (App. 64, 
66). The defendant operated on these tracks and had a 
right to be there by virtue of it® right as the owner of 
Georgetown, Barge, Dock, Elevator and By. Co. See Act 
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to Incorporate the Georgetown, Barge, Dock, Elevator and 
Ry. Co., 25 Stat. 492 (1888). If the Commissioners had 
intended to prevent snch accidents as this by the enactment 
of this regulation, they would certainly have prohibited the 
parking of boxcars entirely, rather than for more than a 
reasonable length of time. 

Moreover, even if this parking were negligent per se, 
it would not be actionable unless the violation of the regula¬ 
tion was the proximate cause of the accident. White v. 
Corbett, 51 A. 2d 676 (Mun. Ct. App. D. C. 1947). Cf. Ross 
v. Hartman, supra; Schear v. Ludwig, 79 App. D. C. 95, 
143 F. 2d 20 (1944), cert, denied 323 U. S. 734, 89 L. ed. 589 
(1944); Restatement of Torts § 286. The test of violation 
under this regulation is whether or not the boxcar has been 
parked an unreasonable length of time. It is not contended 
that it is negligent per se to park the boxcar. This collision 
could have as easily occurred if the boxcar had been moving, 
standing still for one minute, or standing still for two 
weeks. The length of time it had been in that position could 
not possibly have any causal relation whatever to the col¬ 
lision. Thus, the violation of the regulation could not be 
the proximate cause of the collision. 

While it seems apparent that the lower Court was correct 
in ruling against the plaintiffs on the question of actionable 
negligence per se, if the question of “unreasonable time” 
enters into the picture at all, the lower Court is completely 
supported by the evidence in this respect. The evidence is 
uncontradicted as follows: The Pennsylvania boxcar was 
placed on the track on July 30 in approximately the same 
position it was when the collision occurred. (App. 79, 80). 
It was loaded with milk cans (App. 77) and was placed 
on the track alongside the Chestnut Farms Dairy for con¬ 
venience of unloading. (Apj). 65). On the day of the 
accident, July 31, the Chestnut Farms siding was loaded 
with three boxcars parked opposite and parallel to the 
Pennsylvanias boxcar. (App. 65, 79). The Pennsylvania 
boxcar was still loaded Monday morning, August 2, two 
days after the collision. (App. 77). The plaintiffs make 
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a great deal of the fact that the Pennsylvania boxcar re¬ 
mained in this position from July 30 to August 2, but 
certainly the time it remained there following the collision 
on July 31 has no bearing on this negligence case. It is our 
position that on the basis of these undisputed facts, it was 
reasonable to leave the loaded boxcar there on a dead-end 
street from July 30 to the time of the collision on July 31, 
particularly in view of the fact that the car had not been 
unloaded. 


(b) Primary Negligence Under the Common Law. 

(1) The plaintiffs say, however, that if leaving the box¬ 
car parked in the street on defendants tracks was not 
negligent per se, it was negligent under the principles of 
common law. We have heretofore shown that it had a right, 
under a statute of the United States Congress, to have the 
boxcar in the position it was in at the time of the collision. 
We have also pointed out that the length of tame the boxcar 
remained in that position had no relation at all to the 
collision, as the collision could have easily occurred if the 
boxcar had been moving or stationary for any period of 
time. Presumably, then, the contention of negligence under 
the common law rests upon a duty not to use its right-of- 
way in such a manner as would be likely to produce injury 
to motorists using the highway. The crossing cases present 
somewhat analogous situations, particularly those in which 
the train is at a standstill on the crossing. 

In the case of Sisson v. Southern Ry. Co., 62 App. D. C. 
356, 68 F. 2d 403 (1933), a car driven by the plaintiff 
collided with a stationary train on a crossing. The train 
was not lighted. The lower Court directed a verdict for 
the defendant. The question was whether, having blocked 
the highway in the night time, the defendant was negligent 
in failing to warn travelers on the highway either by bell, 
whistle or lights. The Court answered this question in the 
negative and affirmed the lower Court It said at page 
406 of 68 F. 2d: 
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“We think there can be no donbt of the correctness 
of the general proposition that a railroad company has 
the right to assume that a reasonably careful man driv¬ 
ing at night in an automobile on a highway which he 
knows is crossed by a railroad will, in approaching such 
crossing, use such lights and adopt such rate of speed 
as to be able to stop his automobile in time to avoid 
hitting a boxcar standing on the crossing. The rule in 
that aspect is no different than it would be if the train 
were moving, and yet in the latter case it would hardly 
be contended by any one that the failure of the railroad 
to maintain a light at the crossing would be actionable 
negligence.” 

The present case on its face is a far better case for the 
defendant for two reasons: (a) the evidence is conclusive 
that the boxcar was not only lighted with a red lantern, but 
also had a reflctor, (this will be discussed in the succeeding 
subsection of this Brief), and (b) the roadway was not 
blocked for the passage of cars, since under the undisputed 
evidence there was a clearance of 13 feet 6% inches at the 
right hand side of the boxcar between it and a New Haven 
boxcar parked on the Chestnut Farms Dairy siding. (App. 
35). One of the plaintiffs’ own witnesses testified that 
earlier in the evening he had been in a car which passed 
through this clearance. (App. 58). Moreover, the holding 
of the Sisson case to the effect that a railroad may assume 
that a motorist will treat tracks as a warning of danger and 
1 act accordingly, would seem to be equally applicable to this 
case. There is no doubt that Griffin knew he was driving 
i on railroad tracks and had known it for some time prior 
to the collision. (App. 14, 26). Thus, on the basis of the 
Sisson case, as a matter of law, there was no negligence on 
the part of the defendant. 

This District of Columbia rule as stated in the Sisson 
I case conforms to the general rule stated in 161 A. L. R. 128 
that a visible railroad track is itself a warning of danger, 
Harper v. Northwestern P. R. Co., 34 Cal. App. 2d 451, 93 
P. 2d 821 (1939), and in the absence of unusual drcum- 
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stances, it is not ordinarily negligence to stop a train on a 
crossing, even without providing lights to warn users of 
the highway. Probert v. Chicago, 1. & L. R. Co., 93 P. 2d 
259 (C. C. A. 7th 1937). 

Plaintiffs have cited and quoted from Nietzey v. B. & P. 
R. R. Co., 5 Mackey 34 (1886), and B. & P. R. R. Co. v. Fitz¬ 
gerald, 2 App. D. C. 501 (1894). These ancient cases both 
arose out of suits for damages for the maintenance of a 
private nuisance brought by the owner of property adjoin¬ 
ing the tracks. We submit that these cases clearly are not 
applicable in this negligence action. 

(2) Plaintiffs also contend that the Court erred in not 
submitting to the jury the question of whether the boxcar 
had a light and a reflector properly placed on it. Under the 
doctrine of the Sisson case this would not appear to make 
any difference. Nevertheless, the evidence is conclusive 
that the boxcar did have a light and a reflector on the lower 
right side (the traffic side) of the boxcar. The testimony 
on the light and reflector is as follows:— 

Plaintiff Griffin —“I did not see any lights”, * * * 

“No, sir; I never seen any.” '(App. 15) 

Mrs. Tinsman —‘ 1 There was a reflector on it, but no light 
that I could see.” (App. 29) 

“Well, I didn’t actually look for a light, but there was 
no light that I could see but the reflector.” (App. 29) 
Placed the reflector on the right-hand side. (App. 30) 

Mrs. Machotka —“There was a reflector on the right-hand 
side of the railroad car.” (App. 32) 

“Q. Were there any lights on this car? 

A. No, sir.” (App. 33) - 

Plaintiff Peigh —Testified that he was looking straight 
ahead, but did not see a light or a reflector. (App. 40) 
Also testified that he never did become aware of the 
boxcar itself. (App. 40) 

Plaintiff Safiy —Testified that he saw no lights or re¬ 
flectors. (App. 47) 

Also testified that he never saw the boxcar. (App. 47) 
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Mr. Machotka —Testified that there was a reflector on the 
lower right-hand comer of the boxcar. (App. 55) 

Officer Ogle —Testified that according to his notes taken 
at the scene of the collision shortly after it occurred, 
there was a reflector and a burning red light on the 
right side of the boxcar. (App. 70, 71) 

Officer Bixler —Testified that there was a reflector and 
red light on the right side of the boxcar. (App. 73) 

Light Tender Proctor —Testified that he hung up the 
lanterns on the afternoon of the 31st (App. 82, 85), 
and that on Sunday morning, August 1, both the lantern 
and reflector were still hanging there. The lamp was 
still burning. (App. 83) 

Watchman Davis —Testified that he looked to see if there 
was a light on the car and there was a light there, 
(App. 87), that the light was burning (App. 87), and 
that it was hung on the right side of the car going west. 

In addition to the oral testimony as set forth above, 
defendant introduced in evidence defendant’s Exhibits 6, 
6a, and 6b. These Exhibits are prints of photographs 
taken of the scene of the accident by Officer Bixler. (App. 
68). They were taken shortly after the officers arrived at 
the scene of the accident. Exhibits 6, 6a, and 6b show very 
clearly that a reflector was hanging at the very bottom rung 
on the lower right-hand side of the boxcar. They show 
that the reflector was on a level approximately even with 
the headlights of the car. They also showed very clearly 
that a lantern was hung over the reflector. 

It is an accepted rale of evidence that mere negative 
testimony is not sufficient to make an issue for the jury 
where there is positive testimony of other witnesses to the 
contrary. The reason for this rule was well stated by Judge 
(now Justice) Minton in the case of Spritler v. Louisville 
and N. R. Co., 125 F. 2d 115 (C. C. A. 7th 1941). This was 
a suit brought for the wrongful death of plaintiff’s dece¬ 
dent. The accident occurred at a grade crossing. There 
was positive testimony by an engineer and a brakeman to 
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the effect that a wig-wag signal was working. The only 
evidence indicating that the signal was not working was 
from a witness who testified that he was looking for the 
signal, but did not see it working. Defendant’s motion for 
a directed verdict was overruled. On appeal. Judge Minton 
said: 

“ The question of whether negative testimony is suffi¬ 
cient to sustain the verdict of a jury depends not only 
on the nature of the negative testimony but the circum¬ 
stances surrounding the parties at the time testified 
about. For one to testify that a thing did not work is 
an entirely different thing from saying: ‘I did not see 
it working.’ In one instance there is unequivocal testi¬ 
mony of a positive nature that a thing did not work. 
This would conflict with testimony of a positive nature 
that the thing would work. But the equivocal state¬ 
ment: ‘I did not see it work,’ does not in any manner 
contradict or conflict with positive testimony that: ‘It 
was working. I saw it working.’ Both statements 
could be true. • • • Since there is no conflict of evi¬ 
dence, there was nothing for the jury to resolve.” 

This rule has been applied in the District of Columbia in 
Small v. Pennsylvania R. R. Co., 65 App. D. C. 112, 80 F. 
2d 704 (1935), cert, denied 297 U. S. 724, 80 L. ed. 1008 
(1936). In this case one of the questions involved was 
whether a locomotive blew its whistle. The great preponder¬ 
ance of the evidence was that the whistle was blown one or 
more times. The testimony of witnesses introduced to contra¬ 
dict this evidence was not directly contradictory, but of a 
negative character. The witnesses merely testified that they 
had not noticed or heard the whistle blow. The lower Court 
directed a verdict and it was affirmed on appeal on the 
ground, among others, that: “This testimony does not 
amount to an absolute rebuttal of the positive testimony of 
the great majority of the witnesses as to when and where 
the whistles were blown.” 

An examination of the testimony concerning the absence 
of a light and a reflector on the boxcar reveals that all of 
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the testimony is negative in character as contrasted to the 
very positive testimony of the two officers and of Davis 
and Proctor. In these circumstances we submit that there 
is no real conflict in the evidence. 

Apart from the oral testimony, however, the photographs 
taken by the officers showing the lantern and reflector prop¬ 
erly placed on the boxcar make such testimony as there is 
to the contrary incredible. It is clear under the authorities 
that where oral testimony conflicts with physical facts, the 
physical facts control. Moreover, authentic photographs 
may be used to establish physical facts. For example, in 
Niemi v. Boston <& M. R. R., 87 N. H. 1,173 AtL 361 (1934), 
affirmed 175 AtL 245 (1934), the driver of an automobile 
testified that a train could not be seen when it was 300 to 
350 feet from a crossing by the driver from where he was 
at the time. Photographs taken soon after the accident 
were introduced, showing that the train was clearly within 
range of his sight at that time. The Court held that in 
view of the fact that the photographs conclusively showed 
that the train was in range of the sight of the driver, the 
driver’s testimony that the train could not be seen at that 
time by reason of intervening obstructions must be rejected 
as untrue. A similar holding may be found in the case of 
B. & 0. R. R. Co. v. Muldoon, 102 F. 2d 15 i. (C. C. A. 3d 
1939), where the court rejected a plaintiff’s story that his 
view of the railroad track was obstructed at a point 50 feet 
from the crossing where he allegedly had stopped on the 
basis of plats and photographs which demonstrated that 
at that point he would have had an unobstructed view of 
some 2000 feet 

We therefore respectfully urge that because of the rule as 
to negative testimony, the rule as to physical facts, and the 
overwhelming weight of the evidence, there is no credible 
evidence upon which a jury could possibly proceed to find 
a verdict for the plaintiffs, upon whom the burden of proof 
rests as to this issue, on the issue of whether or not the box¬ 
car was properly marked. 
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4. The Directed Verdict May Also Be Sustained on the 
Grounds of Contributory Negligence as a Blatter of Law 
on the Part of Each Plaintiff. 

Griffin was driving Safly’s car at the request of Safly at 
the time of the accident. (App. 13, 49). As such, he was 
the agent of Safly, and Griffin’s negligence, if any, is Safly’s 
as well Cf. Rosenberg v. Murray , 73 App. D. C. 67, 116 
F. 2d 552 (1940); Bernhardt v. City and S. Ry. Co., 49 App. 
D. C. 265, 263 Fed. 1009 (1920). Consequently, in the deter¬ 
mination of the correctness of the lower Court’s directed 
verdict on the issue of contributory negligence, the primary 
question to be considered is whether Griffin was contribu- 
torily negligent as a matter of law. If he was, Safly was. 
Peigh will be considered separately. 

The record is replete with admissions on the part of 
Griffin of acts, which under the circumstances amounted to 
contributory negligence as a matter of law. According to 
Griffin’s own testimony, it had been raining most of the 
afternoon and evening. (App. 12). The weather was 
“foul.” (App. 12). It was raining at the time they arrived 
at the Keyhole Cafe. (App. 12). It was misty and rainy 
at the time of the accident, and there was perhaps some fog. 
(App. 16). This testimony as to the weather conditions is 
corroborated substantially by the other witnesses. (App. 
16, 41, 46, 71, 74). Despite this fact, Griffin, knowing he 
was on the wrong street (App. 14), and knowing that 
he was on a railroad track (App. 14, 26), continued on be¬ 
yond the intersection of Wisconsin Avenue, driving, accord¬ 
ing to his testimony at a speed of 20-25 miles per hour. 
(App. 16, 23). Safly said 25 miles per hour. He not only 
was driving at this speed he was driving near the center of 
the street on the railroad track. (App. 15, 23, 24). He did 
this despite the fact that he had been in this area during 
the day time and had seen the boxcars being switched and 
moved aronud. (App. 26). The above recounted facts are 
Griffin’s own testimony, substantiated in some instances by 
references to the testimony of Peigh and Safly. 



We submit that on the basis of these admitted facts alone, 
Griffin was guilty of contributory negligence as a matter of 
law. Sec. 23(a) of the-Motor Vehicle Regulations in effect 
on July 31,1948 provides: 

*‘Vehicles shall be driven upon the right half of the 
highway, and the driver shall drive as closely as prac¬ 
ticable to the right-hand edge or curb on the highway.” 


Griffin has admitted driving toward the middle of the 
street. This is a regulation promulgated for the specific pur¬ 
pose of avoiding collisions between vehicles. Moreover, the 
very event which it was promulgated to avoid occurred as 
a result of its violation by G riffin. Under the doctrine of 
the case of Ross v. Hartman, supra, the violation of this 
regulation constitutes negligence per se and the violation 
of this regulation was a proximate cause of the collision as 
a matter of law. It is uncontradicted that there was suffi¬ 
cient room to the right of the boxcar for a car to pass safely. 
There was a clearance of 13 feet 6% inches. (App. 35). 
Furthermore one of the plaintiffs ’ witnesses testified that 
he was riding in a car which had gone through the same 
space without mishap earlier in the evening. (App. 58,59). 
It is clear then that if Griffin had been driving on the right- 
hand side of the road he would have safely passed by the 
boxcar. 

Sec. 22(b) of the Motor Vehicle Regulations in effect on 
July 31,1948 provides: 

“No person shall drive a vehicle upon a highway 
at a greater rate of speed than is reasonable and pru¬ 
dent having due regard to the traffic, surface, and width' 
of the highway, of the hazards at intersections, and 
any other conditions then existing.” 


We submit that Griffin violated this regulation and was 
negligent as a matter of law in doing so. Since 25 miles per 
hour is the Tnafimnm speed permitted in the District of 
Columbia under ideal conditions, this regulation obviously 



requires a motorist to drive at less than 25 miles per hour 
if the driving conditions are impaired. Therefore, under 
this regulation, a substantial reduction in speed below 25 
miles per hour was required of Griffin under the facts in 
this case. Griffin was on a street which he knew was a 
dead-end street 'He was, as a practical matter, lost. He 
knew he was on a railroad track. He knew that in the day 
time there is a lot of railroad activity in this vicinity. He 
had seen boxcars in the yard that night He says that 
construction was going on on Whitehurst Freeway so that 
there were a number of obstructions along the roadway. 
And, last but not least, it was dark, misty and foggy, as 
any motorist knows, the worst possible combination of 
circumstances as far as visibility is concerned. Thus it 
seems dear beyond any doubt that on his own testimony 
with respect to speed, and certainly on the basis of Safly’s, 
Griffin clearly violated Sec. 22(b) of the Motor Vehicle 
Regulations and was guilty of contributory negligence as 
a matter of law. 

Apart from violations of the motor vehicle regulations, 
it is apparent that Griffin was guilty of contributory negli¬ 
gence as a matter of law. In the Sisson case, .the Court 
held that a railroad company has a right to assume that a 
reasonably careful man driving at night in an automobile 
on a highway which he knows is crossed by a railroad will, 
in approaching such crossing, use such lights and adopt 
such rate of speed as to be able to stop his automobile in 
time to avoid hitting a boxcar standing on a crossing. It 
is implicit in these decisions that a careful motorist will not 
be involved in such a collision. See Annotation, 161A L. R. 
150 (1946). We believe that these cases are equally ap¬ 
plicable to this situation. Driving on the railroad track 
itself should have been sufficient warning to Griffin to slow 
down to a speed at which he could avoid any object on the 
track. Under these circumstances, his failure to slow down 
and his driving on the track constituted contributory negli¬ 
gence as a matter of law. 
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The above argument as to the contributory negligence of 
Griffin is predicated entirely upon his own admissions. 
There is, however, evidence in the record which indicates 
that Griffin was undoubtedly driving faster than 20 to 25 
miles per hour at the time of the collision. Griffin testified 
that he first saw the boxcar at a distance of 30 to 35 feet 
away. (App. 15, 25). A reasonably quick application of 
his brakes at the speed of 25 miles per hour would have 
reduced the speed so that damage would have been slight 
An examination of defendant’s Exhibits 6a, 6b, and 7a 
reveals that the right front fender of the car is completely 
sheared off, that the edge of the boxcar itself is rammed 
against the top of the car, that the front windshield is 
broken, and that the right-hand door was sprung, all of 
which indicate a tremendous speed at the time of the impact. 
One of plaintiffs’ witnesses even testified that the impact 
of the car had caused the heavy steel boxcar loaded with 
milk cans to move about a foot. (App. 55, 60). The car 
would have had to be moving at a much greater speed than 
20 to 25 miles per hour to have moved the boxcar at alL 

On the question of whether or not Griffin was under the 
influence of alcohol, there is no conflict of evidence on the 
question of whether he had had some beer. Griffin stated 
that he had one or two glasses of beer from the keg at the 
picnic. (App. 27). "While at the Keyhole Cafe he had one 
and possibly two bottles of beer. (App. 12,39,48). While 
all of the plaintiffs testified that none of them had any 
whiskey during the afternoon or evening, Officer Bfader 
• testified that Griffin told him at the hospital that he had 
had two beers and one shot (App. 73). It is uncontro¬ 
verted, therefore, that Griffin had been drinking at least 
beer during the afternoon and early evening and that had 
been on practically an empty stomach. 

These two added factors of possible intoxication and prob¬ 
able greater speed than that to which he admitted, taken with 
the uncontroverted evidence of driving toward the middle 
of the street and on a railroad track in conditions of poor 
visibility in an area which he knew had boxcars, at or near 
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the maximum speed limit, all add up to the inescapable 
conclusion that Griffin was guilty of contributory negli¬ 
gence as a matter of law. That being so, Safly was guilty 
of contributory negligence also. 

The plaintiff Peigh had been with Griffin all during the 
afternoon. He had seen Griffin drink beer at the Radio 
Station. He had seen Griffin drink beer at the Keyhole 
Cafe. (App. 39). He rode on the front seat with Griffin 
and Safly from the Keyhole Cafe down Pennsylvania Ave¬ 
nue to Washington Circle, around the Circle to K Street, 
down K Street beyond the intersection of Wisconsin Ave¬ 
nue, to the point of collision. (App. 40). During this ride 
he observed, or should have observed, the manner in which 
Griffin was driving. He should have observed that Griffin 
was driving toward the middle of the street on a railroad 
track. He undoubtedly observed the weather conditions, 
as he stated that there was a misty rain, heavy weather and 
some fog. (App. 41). Under these circumstances, a reas¬ 
onably prudent person should have warned Griffin to drive 
on the right side of the street and to slow down under these 
conditions. Peigh, however, never asked Griffin to slow 
down or to drive carefully. (App. 42). 

It is settled in the District of Columbia that a passenger 
in an automobile may be contributorily negligent because 
of his own failure to use due care, quite apart from the 
imputation to him of the driver’s negligence. Weber v. 
Eaton f 82 App. D. C. 66, 160 P. 2d 577 (1947). It is 
respectfully submitted that in the circumstances in which 
he found himself, Peigh was guilty of contributory negli¬ 
gence as a matter of law because of his own failure to warn 
Griffin or to ask him to drive more carefully. 
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V. CONCLUSION. 

It is submitted that the judgment of the Court below 
should be affirmed. 

Respectfully submitted, 

Stephen Ailes, 

Henry C. Ikenbebey, Jb., 
1139 Shoreham Building, 
Washington, D. C., 
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